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sound thinking in the fields of insurance law 
relating to Life, Health and Accident, Fire and 
Casualty, Automobile, Negligence and Prod- 
uct Liability and to review unfolding develop- 
ments of interest and importance. Thus, the 
JOURNAL presents timely articles on pertinent 
subjects of insurance law, digesis of recent 
decisions, comments on pending legislation 
and other features reflecting the changing 
scene of insurance law. 


In the interest of stimulating current thought 
and frank discussion of significant relevant 
topics in insurance law, the JOURNAL’s pages 
are made freely available. No editorial re- 
sponsibility is assumed for the ideas and opin- 
ions set forth. On this basis contributions are 
invited. 
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The medical witness. The preparation of the medical witness and 
presentation of his testimony, perhaps the most important aspect of 
personal injury, disability or accidental death claims, is the subject 
of the article beginning at page 455. Whether the case is to be settled 
or tried, it is the medical dossier (and, at trial, the medical testimony ) 
which must prove the claim to the adverse party (or the jury). 

The attorney must prepare his questions as thoroughly as the 
witness prepares his answers. The author advises the plaintiff's coun 
sel to read and reread at least several authoritative texts on the medical 
problem involved. He must assemble the pertinent material, X rays 
and pictures of the plaintiff during the phases of his treatment, as well 
as any corroborative visual aids that may be called for. The author 
warns, however, against the use of aids which are not of substantial 
value to the presentation of the problem to the judge or jury. 

The order in which the witnesses should be called, the introduc 
tion of medical and hospital records, the use of hypothetical questions 
and, when it is admissible, medical treatises are discussed with examples 
from actual cases. 


The author is Benjamin Marcus, senior member of the firm of 


Marcus, McCroskey, Finucan & Libner of Muskegon, Michigan. He 


presented this paper before the University of Michigan Law School. 


Ground rules for the adjuster. In the article at page 465, Herbert 

P. Polk, of the New York firm of Lowenstein, Pitcher, Hotchkiss, 
\mann & Parr, gives an attorney's recommendations to the insurance 
adjuster. He discerns the adjuster’s problem, insofar as it will become 
the attorney’s problem, as one of recognition more than investigation 
recognition of that relatively rare claim which will eventuate in 
litigation and require specifically usable evidence. When this is the 
case, the author submits, it is highly desirable that the adjuster consult 
a lawyer as to how to proceed with the investigation. This will serve 
not only to indemnify the adjuster from reproof if the case is lost for 
lack of evidence, but, more importantly, it will enable him to orient 
his investigation to the attorney's task of denying liability with factual 


evidence. 
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No matter how baseless a claim may seem, however, the adjuster 
should at least note the sources of evidence which may be needed to 
deny liability. The employment of appraisers and photographers 
should be considered and the signed statements of the insured and 
other witnesses secured. Then there are the sometimes treacherous 
pitfalls of waiver by notice to the adjuster or the rejection of a proof 
of loss. These and other precautions in the all-important direct con 
tact with the insured are set forth from the attorney’s viewpoint. 

Mr. Polk presented this address at the 30th Annual Meeting of 
The Loss Executives Association, June 16, 1961, in Absecon, New Jersey. 


Rate regulation, concluding installment. Rating organizations 
and the application of approved rate filings make up the second and 
concluding part of the history of insurance rates by Roy C. McCullough, 


assistant general counsel for the Lumbermens Mutual Casualty Com 
pany in Summit, New Jersey. Part I, published in last month’s 


JOURNAL, dealt with the constitutional and procedural aspects of 
rate regulation, and the judicial treatment of factors involved in the 
rate structure. This month’s segment covers rating organizations and 
rate filings, including assessments, price departures within the bureau 
framework, partial subscribership, commissions, experience rating 
plans and other facets of the rate regulation complex. 

Replete with ruling and ancillary citations, Mr. McCullough’s 
study represents a comprehensive and unified view of the social and 
judicial forces shaping the rate-making apparatus in the various states. 
The history of the rating bureaus and the common rate schedule is one 
of departures from bureau rules and rates and the degree of permissive 
ness enjoyed in the courts of the different states on the different kinds 
of insurance. The landmark decisions and statutory modifications 
concerning rate departures and premiums departing from filed rates 


are synopsized in the article, which begins at page 475. 


Waiver of timely reporting. \hen the property insurance under- 
writers developed the reporting form coverage, now the multiple 
location reporting form, they were concerned with insurance limits and 
their increase, and with problems of contributing. The article appear 
ing at page 498 is concerned specifically with those provisions of the 
reporting form which pertain to the method and time of reporting, the 
consequences of late reporting and the consequences of under-report 
ing. John P. Gorman, of the firm of Clausen, Hirsh, Miller and Gorman 
in Chicago, elucidates the legal implications of the form and the 
diverse lines of ajudication it has produced. 

While one group of cases unequivocally holds the insured to his 
last report of value prior to the loss, another is concerned with ques 
tions of waiver and forfeiture, sometimes, the author observes, casting 
doubt on the necessity for proper reporting. One case, a decision 
reviewed in the JouRNAL for April of this year, reconciles the 
“waiver” line of cases with the “last report” decisions by holding that 
the filing of a timely report of value is a condition precedent to cover 
age in excess of the value stated in the last report, for the reason that 
the reporting provision worked to the benefit of the insured. 


In This Issue 





Persons and Events 


A. Leslie Leonard, dean of the New York School of Insurance, was 
elected president of the New York Chapter of the Chartered Life 
Underwriters, at the chapter's annual luncheon meeting last month. 
Other officers elected include: Wilbur Neustein, C. L. U., The Pruden 
tial Insurance Company, executive vice president; Donald L. Shepherd, 
C. L. U., Equitable Life Insurance Company of Lowa, educational vice 
president; Richard W. Branfield, C. L. U., Home Insurance Company 
of New York, public relations vice president ; Alfred Cranwill, C. L. U 
Institute of Life Insurance, treasurer; and Henry Schainholtz, Mutual 
Benefit Life Insurance Company, secretary. 


John C. Stapel of Columbia, Missouri, has been appointed secretary 
of the National Association of Mutual Insurance Companies, succeed- 
ing Harry P. Cooper, Jr., who had held the post for the previous 15 
years. Mr. Stapel, whose appointment was announced by NAMIC 
president W. T. James, Jr., has been prominent in mutual insurance 
for almost 46 years. 


The National Association of Insurance Brokers reports the elec- 
tion of Edwin M. Farrell, vice president of Kindler, Laucci & Day, 
to the presidency of the Society of Insurance Brokers (San Francisco) 
for the coming year. Robert Levison, Jr., was elected first vice 
president, and Roger Lapham, Jr., second vice president. 


Walter Klem, senior vice president and chief actuary of the 
Equitable Life Assurance Society, has been elected chairman of the 
board of the Insurance Society of New York. 


Morris Natelson, a partner in Lehman Brothers, a New York 
stock brokerage firm, has been elected to the board of directors of 
Beneficial Standard Life Insurance and Beneficial Fire and Casualty 
Insurance Companies of Los Angeles. The announcement came from 


chairman E. D. Mitchell. 
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The Seventh Annual Corporate Lawyers’ Institute (formerly the 
House Counsel Institute) will be held July 31 and August 1 at the 


Wisconsin Center in Madison. Among the sessions on the agenda 


are: “Where to Find Money” (a financial clinic for lawyers) ; “Prod- 
ucts Liability Suits and the Standard Policy” ; “The Corporate Lawyer 

\n Organization Man?’ ; “Pitfalls in Negotiating Labor Contracts” 
and “Foreign Licensing of Industrial Property.” Registration is $1: 
for either day or $25 for both, including one copy of Corporate Law 
1961, containing most of the speeches at this Institute, to be distributed 
in the fall. 


The Bankers Life and Casualty Company of Chicago, Illinois, has 
been admitted to membership in the Institute of Home Office Under 
writers. The announcement was made by I. M. Spear, membership 
chairman of the Institute. 


Survey Voluntary Health Insurance 


The Health Insurance Council's 15th annual survey of the extent 
of voluntary health insurance coverage in the United States discloses 
that some 132 million Americans—/73 per cent of the civilian population 

had health insurance at the end of 1960. The survey is based on 
reports from insurance companies, Blue Cross-Blue Shield, and other 
health care plans. 


The Council said that both the number of persons covered by 
some form of health insurance and the amount of benefits paid reached 
new highs last year. Coverage increased by 4.1 million during 1960 to 
bring the total to 131,962,000 persons. 


Benefit payments by all health insuring organizations to help 
cover the cost of hospital, surgical and medical care amounted in 1960 
to more than $4.8 billion, up $500 million over 1959. In addition, 
persons with loss-of-income policies received $839 million in benefits 
from insurance companies to replace income lost through disability. 
The grand total: $5,688,000,000 in health insurance paid in 1960, up 
10.1 per cent over 1959. 


The trend for 1961 indicates that as of June 1, 1961, some 134 
million persons (74 per cent of the population) had hospital expense 
insurance, 123 million had surgical expense insurance, 89 million had 
regular medical expense insurance, 31 million had major medical 
expense insurance, and 42.5 million were insured against loss of 
income, or had some other formal sick leave pay arrangement. 


Interest Withholding Inequitable 


The failure of taxpayers to report dividend and interest is properly 
a concern of the government, a life insurance company official stated, 
and life insurance companies have for some time taken steps to alert 
policyholders, beneficiaries and annuitants to certain items of taxable 
interest income payable under insurance contracts. Willis H. Satter 
thwaite, vice president and counsel for the Penn Mutual Life Insurance 
Company of Philadelphia, testified before the House Ways and Means 


The Coverage 





Committee on behalf of the American Life Convention and the Life 
Insurance Association of America. He submitted that withholding 
by the companies at source on such interest payments (and on the 
investment income payable to life companies) presents many diffi 
culties and inequitable consequences. 

The attestant expressed the desire of the life insurance business 
to cooperate with the Administration in its effort to improve tax col- 
lection procedures. He pointed out, however, that “[a]pplying with 
holding to these dividend accumulation accounts offers several difficulties. 
It is generally agreed that withholding should be applied only to 
income which is clearly taxable. Moreover, the taxability of the 
income must be determinable in point of time. These basic conditions 
do not exist in the case of interest added to dividend accumulation 
accounts . . . . If a company should withhold at the time the interest 
is credited, and subsequently it is determined that withholding was 


improper, it would be liable to the policyholder or his beneficiary for 


any losses sustained 


Federal Grants Rise 


Federal financial assistance to state and local governments 
through grants-in-aid, a century-old program originally designed 
as a limited education aid, has become an important factor in the 
rising pattern of federal expenditures. The Institute of Life Insur- 
ance disclosed that in the last two years this federal help represented 
about a seventh of all state and local government revenues combined. 


Figures compiled by the United States Bureau of the Budget 
show that the flow of funds to states and localities rose to a new high 
above $7 billion in the 1960 fiscal year, more than double the 1955 
figure and three times the total at the start of the last decade. 


IAHU Resolutions 


The International Association of Health Underwriters passed four 
resolutions at its annual meeting last month. 


The first is a statement of principles, enunciating the association’s 
aims of better health conditions, a stronger nation and guaranteed 
personal freedom. 


The second resolution sharply attacks companies or organizations 
promulgating insurance policies or programs that do not provide for 
continuing renewal commissions. These commissions are needed to 
“assure the public an opportunity for uninterrupted professional rela- 
tionship with their licensed insurance advisors.” 


Resolution number three opposes the King Bill, H. R. 4222, and 
urges all-out support for state-by-state adoption of PL &6 778, the 
Kerr-Mills 1960 Social Security amendments. 

The final resolution calls for the passage of the Boggs Bill, 
H. R. 640, which would prevent the Internal Revenue Service from 
disallowing tax deduction of association dues when those dues are 
used for lobbying. 
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Preparation and Presentation 


of Medical Testimony 


By BENJAMIN MARCUS 


The author is the senior member of the firm of Marcus, 
McCroskey, Finucan & Libner of Muskegon, Michigan. 
He presented the paper reprinted here as an ad- 
dress before the University of Michigan Law School. 


N THE LITIGATION of casualty claims, medical testimony is 

usually an important, if not indispensable, factor. This is apparent 
in the evaluation of a claim, in preparation of pleadings, the negoti- 
ating of settlement, the preparation for trial, and trial itself. 


The Pursuit of Medical Data 


The first task of the plaintiff's lawyer is obviously one of com- 
piling medical data. Armed with proper written authorizations from 
the client, which, incidentally, should contain a directive voiding all 
previous authorizations given to the adversary, he should collect all 
pertinent medical and hospital information. He should beware of 
limiting himself to medical data relating in time to the injury itself. The 
medical history prior to the injury may prove to be essential to the 
case, since the claim may be concerned with aggravation instead of 
primary causation. Further, the defense may attribute the disability 
involved to an independent or pre-existing pathological condition, 
leaving plaintiff's counsel subject to effective surprise during trial. 


It should be noted that the claimant is entitled as a matter of 
right to all medical and hospital information.! 

‘Glazer v. Department of Hospitals, 2 N. Y. Misc. 2d 207, 155 N. Y. S. 2d 414; 
Kabes v. Young, 11 N. Y. Misc. 2d 698, 175 N. Y. S. 2d 83: Romano v, Mt. Sinai 
Hospital, 150 N. Y. S. 2d 246. 
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The 
the 
be faced 


defense, however, is not in 


same position, since it may 
the statutory bar of 
privilege, particularly when it seeks to 
take the plaintiff's physician’s testi- 
mony by deposition or at trial.2 A 
minority of holds 


depending upon the statute or rule 


with 


cases otherwise, 
regarding discovery and the statute 
governing privilege. 

In Michigan the testimony of the 
plaintiff's physicians may not be taken 
by the 
claimant 


the 
has produced a_ physician 


defendant except after 
who has already testified in the plain- 
tiff’s behalf. 

It should be 
does not depend upon the source of 
payment. A doctor 


noted that privilege 
company who 
examines and treats an employee is 
subject to the statutory bar of privi 
lege and obligation to disclose not to 
the employer but to the employee.’ 
A medical made at the 
request of the defense as provided 
a dif- 
there is 


examination 


by rule or statute may be in 


ferent category. Disclosure 
governed by the pertinent provisions 
thereof. In all other the 


patient-physician relationship is cre- 


situations 


ated, and the doctor is required to 
truthfully disclose all pertinent infor 
mation to his patient. Where the 
doctor is hired, paid for or acting in 
behalf of the 
upon 


defendant, he may be 
the trial of the 
cross-examination.® To the 
same effect, medical reports furnished 


called during 


case for 


by defendants’ doctors to the defend 
ants may be introduced in evidence 
at the trial by the plaintiff. The con 
verse is not true, that is, medical re 
ports of the plaintiff's physician have 
not admitted.” In the Rhode 
case the court admitted the report of 


been 


* Holbert v. Chase, 12 FRD 171; Peagler z 
4.0. 1... iS, EB. 2a B21 (S$. ©.). 

®* Sachs v. Aluminum Company, 
570. 

‘Michigan Statutes Annotated, 27.911, 

® Battis Chicago, R. I. & P. Railway 
Company, 124 Ia. 623, 629, 100 N. W. 543 


456 


167 F, 2d 


the defend- 
ant company’s request on the basis of 
agency. The Korte and White 
admitted such reports on the 
basis of a business entry under the 


an examination made at 
case 


case 


Federal Business Records Act, which 
act we shall discuss later. 

Having surveyed all possible bits 
of medical information, the data must 
be made useful for settlement or trial. 
Interviews, in person or by mail, 
should be had with the treating phy- 
sicians—always being careful to pay 
the physician for time and effort ex- 
pended. Additional examination may 
profitably be suggested as well as a 
review of current medical literature 
if the medical problem is one of dis- 
pute, such as, the relationship between 
stress and strain and heart injury. 

\ delicate situation confronts you 
when the physician is a general prac- 
titioner who will be faced not only 
in court but in hospital corridors and 
medical with the 
arched eyebrows of the defendant’s 


society meetings 


expert. Suggest a referral to a special- 


ist who is agreeable to both of you. 

While the testimony of a treating 
physician, particularly the family doc- 
invaluable, the may 
outweigh his value by outranking him. 
If possible, match qualification with 
better qualification. 


tor, is defense 


In this regard the claimant is on 
the short end of the stick. Insurance 
carriers have close economic ties with 
the majority of recognized specialists, 
whether they be in private practice or 
attached to medical 
tutions. Schools or 


insti- 
institutes of in- 


sche Ti Is or 


dustrial medicine are largely subsidized 
by industry. The physician who prop- 
erly disregards the economic results 


*Cooper v. National Motor, 6 NEGLIGENCE 
Cases (2d) 358, 288 P. 2d 581, 51 A. L. R. 
2d 963. 

‘White v. Zutell, 263 F. 
New York, New Haven & Hartford Railroad, 
191 F. 2d 86; Rhode v. Metropolitan Life, 129 
Mich. 112 


2d 613; Korte v. 
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of litigation as not within his purview 
or domain, even if it may affect the 
controlling or “in” group, is labelled 
a maverick and “the 
man who used to be there.” 


soon bec mes 


It was precisely this situation which 
seek to 
declared unconstitutional the 
1937 provisions of the Michigan Oc 
cupational Disease Act, which set up 


prompted my law office to 


have 


“impartial” panels of physicians whose 
findings were final and binding—which 


we did only after we became con 
vinced that the 


panel members were subject to the 


opinions of these 
infirmities of their economic and social 


interest and views.* 


Despite difficulties, claimant's counsel 
must gather his medical information 
and engage his medical witnesses. 
You must know that a carefully pre 
pared medical dossier indicating ac 
quaintance with all of the pertinent 
medical facts well 
as the ability to properly and fully 
lead to 
a more deserving 


and opinions, as 
present them, may not only 
settlement, but to 
one. Since settlements dispose of 
first 


prove your claim to your adversary. 


about 90 per cent of all claims, 


Preparation of Medical Witness 
But prepare for trial you must, even 
while contemplating settlement. Give 
ample notice to your medical witnesses. 
See them once again several weeks o1 
days before trial. Again ask if they 
desire to re-examine their patient. Go 
includ 
the 
\sk 


W ¢ rds 


over the case with the doctor, 
ing the supposed 

defendant’s medical 
him to avoid the pitfalls of 
like that he 
opinion as being held with reasonable 


testimony of 
witnesses. 
“speculation” state his 
certainty and as the more reasonable 
that 
the defense will ask him if there were 


likelihood or probability. Indicate 


other probable causes of the disability, 


* Dation v, Ford Motor ( 


152. 


314 Mich. 


ompany, 


Medical Testimony 


and that if there are, the doctor should 


which is the more reasonable 
probable cause and why. If you have 
tried cases with the particular defense 


counsel, you may forewarn the witness 


stress 


against your opponent's particular 
patter and pattern of cross-examina- 
tion. What is equally important, be 
certain that you have read and reread 
at least several authoritative texts or 
treatises on the medical problem in 


volved. 
Now is 
pertinent 
X rays, 
taken during hospitalization, treatment 
and 


the time to assemble the 
material the 


the pictures of the plaintiff 


and records 


If visual aids are 
indicated, have them in your office, 


even surgery. 
but do not produce visual aids unless 


they are of substantial value in pre- 


senting your case to judge or jury. 


Presentation of Testimony 

Now the trial 

The lay particular, 
the injured claimant, if alive, or wit- 
the death 
usually should testify first. 


witnesses in 


nesses to event, if has 


occurred 


Next, if feasible, present the treat- 
ing physician, who should testify to 
the history taken as preliminary and 
essential to diagnosis or treatment, 
the progress of the case, the identifi- 
cation of hospital records, X rays and 
laboratory \sk the 
diagnosis and his reasons for arriving 
it such. 


tests. him for 
Prognosis, including the need 
for further medical care and the ex- 
tent and cost thereof, may be the next 
item of testimony. 


We then arrive at causal relation- 
ship. The treating physician need not 
be given a hypothetical question, but 
should be asked for his opinion as to 
the reasonable cause or contributing 
cause of the disability or disease. The 
question should refer to the facts testi- 





fied to by the witness, supplemented 
with other facts properly testified to. 
While permissible phraseology varies, 
the treating physician generally may 
say that in his opinion the injury or 
process not only could but did cause 
the pathological condition described.® 

If the selection 
of matching probabilities, it may lead 


matter presents a 
to damaging cross-examination if the 
not 
cuss other probabilities (particularly 
those the defendant), 
give reasons for eliminating or dis- 


witness does entertain and dis- 


advanced by 


counting them, and rest his approv 
ing opinion with the most rational and 
reasonable likelihood or probability. 

But often the general practitioner 
should called. He 
incompetent or unwilling. 


not be may be 


With or 
without him, the qualified specialist 
should be 
witness. 


usually considered as a 


necessary 


Medical and Hospital Records 
Particularly where no treating phy 
sician is called, medical records must 
usually be introduced to lay a proper 
foundation for the expert’s opinion. 
Heretofore you have placed in evi 
dence the defendant's medical records 
and reports. You then offer all perti 
nent hospital records, including his 
tory, laboratory work, X and 
In proceedings before ad 


rays 
diagnosis. 
ministrative tribunals, with particular 
reference to the Michigan Workmen's 
Compensation Department—since such 
tribunals may not be bound by com 
law 


discussed 


mon rules of evidence, a matter 


later all hospital records 


of probative value may be introduced. 


If the hospital is a public institu 


tion, its records are public records 


*Buehler v. Beadia, 343 Mich. 692, 73 
N. W. 2d 304 (1955) (excellent discussion) ; 
Pearce v. Rodell, 283 Mich. 19; Matthews 
Lamberton, 198 Mich. 746; Clifford Jacobs 
Forging Company Industrial Commission, 
166 N. E. 2d 582 (Ill, 1960); McCormick, 
Evidence, p. 27; 66 A. L. R. 2d 1802 (1959); 


A458 


and as such are admissible as a recog- 
nized exception to the hearsay rule.'" 
\ large percentage of medical institu- 
tions are now supported by govern- 
mental agencies, usually created by 
statute or ordinance, which directly 
or inferentially require the keeping of 
records. These records are therefore 
public records. 

If the institution is a private one, 
the entire hospital record should be 
Model or 
; \ct, which 
was enacted with slight change of 


otfered under the so-called 
Uniform Business Entry 


language in most jurisdictions. 


The Michigan Act, Michigan Stat 
utes Annotated 27.902, provides in 
essence that all entries or memoranda 
made in the regular course of busi 
ness, profession, or occupational call- 
ing of any kind may be received 
and significantly, that “the lack of 
personal knowledge by the entrant or 
maker may be shown to affect its weight 
but not its admissibility.” Needless to 
say, these statutes have given rise to 
divergent views and decisions, some 
of which have limited hospital records 
to so-called statements of “events and 
excluding matters as 


facts,” some 


hearsay or inadmissible opinion. It 
appears that the interpretations of the 
Business Entry Act by the Michigan 
difficult to 


other, 


not 
the 
express language of the statute and 
with the weight of authority. 


reconcile, 


but with 


Court are 


only with each 


Ten vears ago Judge Goodrich, one 
of my professors in law school, crit 
the failure of 
give full meaning to the Federal Busi- 
Act, stating, “I 


the decisions on 


cized some courts to 


ness Records think 


this statute show a 
tendency to confine it too narrowly.” ™ 


Vichigan P 


“Evidence,” 


Prac tré 
36.458, pp. 


Callaghan’s eading and 
Vol. 4, 
578-580. 
"120 A. L. R. 1129, 
Plant, The Law of Medical Practice, p. 343. 
" Mortenson v. Pennsylvania Railroad Com- 
pany, 182 F. 2d 793, 798 


Chapter 


1136; Shartel and 
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However, Judge Goodrich need fear 
less now, for the present tendency is 
to give a broad interpretation to the 
\ct and to include all matters prop 
erly recorded in such records, includ 
ing history and diagnosis."* 


In the Atchison case the testifying 
physician was held to have properly 
relied upon case history containing 
medical and hospital data that he 
received from other medical and hos 
pital sources, upon which he gave his 
opinion and diagnosis respecting the 
nature and originating cause of the 
Medical data 


others is 


and death 


from the 


disability 
derived work of 
regularly and properly used by phy 
treatment of 
There is no rationale, 


sicians in the care and 
their patients. 
therefore, for any restriction as to its 


use in a court proceeding. 


Some of the cases, while accepting 


acts, occurrences, and so forth, in 
cluding the diagnosis contained in the 
hospital record, refuse the plaintiff's 


history. They do so without consider 


ing the general rule applied in the 
Atchison case, above.’ 


\ most illuminating and pertinent 
decision, likewise analogous, may be 
read in Alexander v. Covel, 336 Mich. 
140. The admitted the 
mony of the treating physician, al 
though his 
reports and conferences with another 
the White 
X rays taken by another doctor were 
referred to even though the X rays 


court testi 


opinion was based on 


goctor.** In above 


Case, 


were not introduced. Certainly if a 


doctor may testify as to conferences, 


X-ray 


heard or read, hospital:records which 


readings and history he has 
contain the precise same information 
and made under control and directior 


" Wolfinger v. Frey, ? 2d 745 (Md 
1960), ords and X-ra\ 


diagnoses contai ] 


where 

d record were ad 

mitted; Atchison, ka, et al. v. Presion 

257 F. 2d 933 

Alexander, 309 N. 
McCor 


Williams 283, 129 


N. B...2d. 417: mick, Evidence, py 


Medical Testimony 


of the hospital and medical authori 
ties are even better qualified to be part 
of the evidence adduced in the case. 


While the language of most of these 
cases indicates as proper the use of 
such records by a treating physician, 
for a different test 
for the reliability and admissibility of 
hospital records, including history and 


we see no reason 


opinion, when used by the nontreat- 
ing expert. The basis for admissibility 
relates to the time, place .nd circum 
stances of making the record and not 
upon their subsequent use as perti 
nent data upon which expert opinion 


may be based. 


Some, but not all, of the decisions, 


nevertheless, make distinctions be- 
tween the use of hospital records by 
the the 


physician and their use by the doctor 


witness who was treating 
who has examined for the purpose of 


testifying. 


But both treating and nontreating 
physicians base their testimony, in- 
cluding opinions, not entirely on what 
observed, but 


they have personally 


upon the observations of others as 


well. The treating physician relies 
upon the routine laboratory, X-ray 
and nursing work of the hospital, as 
The 
ing expert should properly rely upon 
the 
ords of the treating physicians. Any 


contained in records. nontreat 


same records, including the rec 
attempt to distinguish the two under 
the truly 
without 


law makes a _ distinction 


a difterence. 


Hypothetical Questions 


The nontreating physician in many 


jurisdictions, and in Michigan prior 


to 1958, was required to answer a 


1 3, for further discussion and accord; 
People v. Kohlmeyer, 284 N. Y. 366, 31 N. E. 
2d 490 (1941): Buckminster’s Estate v. 
C. 1. R., 147 F. 2d 331 (CA-2, 1944). 
‘Wolfinger v. Frey, footnote 12, 


cited at 
and Whit Zutell, cited at footnote 7. 





so-called hypothetical question, which 
stated 
of the medival matter in dispute. 

Many 


concerned themselves with hypothetical 


the essential, factual elements 


paragraphs and pages have 
questions—whether the opinion of the 
expert is valid if he said “did” instead 
of “could”; if he did or did not 
all of the facts. court 
approved hypothetical 
long as the stated facts therein give 


have 
Our own has 


questions as 


a proper basis for opinion and answer.’ 

The modern, and probably the lead 
ing, view is that the expert’s opinion 
that the injury is one of the probable 
causes of the disease or disability is 
enough to sustain a finding of rela- 
tionship." 

In McAllister v. United States, 348 
U.S. 19, 75 S. Ct. 6 (1954), where a 


contracted polio 


maritime 
while in Shanghai, where polio was 
prevalent, the court held that evidence 


engineer 


of certainty of relationship was not 
required, only a balance of probabili 
which a reasonable infer 


ties from 


ence may be drawn. 
In P Allstate, 
393 (Wis., 1960), 


require the phrase 


102 N. W. 2d 


the court refused to 


Wers VU 
“reasonable med 
ical certainty or probability” and ac- 
cepted the doctor's opinion couched 
feel” or 7 believe.” 


in the words a 


How much more realistic is the a¢ 


ceptance of the simple phrase “I be 
lieve” than the meaningless abracadabra 


of “reasonable medical certainty.” 


In 1958 the Michigan Supreme Court, 
by rule, ended the semantical distinc 
tions which have flourished in regard 


to opinion evidence Rule 37. Sec- 


tion 16, now provides that opinions 


Bosch Damm, 296 Mich. 522; Ranger, 
Inc. v. Equitable Life, 196 F. 2d 968. 

* Sentilles uv. Inter-Caribbean, 361 U. S 
107, 80 S. Ct. 173; General Motors ( or pora- 
tion v. Freeman, 164 A. 2d 686 

* See excellent 
Michigan Court 
pp. 93-96. 
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discussion in 
Rules, 1959 


Honigman, 
Pocket Part, 


of an expert not be hypothetical, and 
the witness may, in the discretion of 
the court, state his opinion and rea 
sons therefor without delineating the 
data unless so requested. ! 
that counsel so request, and that you 


suggest 


bring out the essential facts either in 
your question ab initio or by later ask 
ing the doctor to delineate the factual 
basis for his answer. If not, on cross 
examination it may be made to appear 
that the opinion of the doctor was 
based on unfounded facts. Meet your 
cross-examination beforehand. 


Medical Treatises 

records, history 
and the 
witness must bring to bear his train- 
ing, knowledge and experience. We 
are reminded of what the Michigan 
Alexander v. Covel, 
born to 


Fortified with facts, 


laboratory results, medical 


said in 
that a 
his title, but must of necessity have 


opinions based 


Court 
above. doctor 1S not 
upon information ac- 
quired outside of his own experiences, 


such as lectures and textbooks. 

The Alexander decision only furthers 
that what 
an expert reads in a book may be the 
basis of his that 
though the book itself is not admis 
sible, the printed word gains author- 


Justice Holmes’ opinion 


testimony, even 


ity through the expert's expression 


of approval." 


In another case Justice Holmes 


tersely stated: 


‘An expert may testify to value 
although his knowledge of details is 


from 
gives the sanction of his 


derived inadmissible sources, 
because he 
general experience.” 


‘Finnegan v. Fall River 159 Mass 
311, 34. N. E. 523 (1893) 

’ National Bank of 
ford, 175 Mass. 257, 


(1900). 


Gas, 


Commerce v, New Bed 
261, 56 N. E. 288, 290 
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Our own Justice Cooley, ten years 
earlier, held likewise in a case involy 
zinc sulphate, of 

had little 
based their 


ing poisoning by 
the 


knowledge. 


direct 
testi 


mony upon readings of authoritative 


which experts 


They 


literature.”” 
The 
several jurisdictions are summarized 


in 60 A. L. R. 2d 


various rules followed by the 


79 as follows: 


“(1) many cases hold that the cross 
examiner may use only those treatises 
which the expert witness has specifi 
cally cited as supporting his opinion ; 
(2) other courts have held that where 
the 
specifically 


has relied generally or 


the authorities, he 
upon 


expert 
upon 
may be attacked the 
authorities which 
the those he 
used; (3) a third group of cases take 
the that the 
examined upon the basis of 


are not necessarily 


same as has himself 


view expert may be 
treatises 
which he has himself recognized as 
having authoritative status, whether 


or not he relied thereon in forming 
\ 


his opinion; while (4) there are man 
that the 


treatises 


CTOSS 


the au 


recognizing 


cases 
examiner may use 
thority of which is established in any 
acceptable manner, to test the qualifi 
cations of the witness regardless of 
whether that witness has relied upon 


or recognized the treatise.” 


The Michigan Court has generally, 


but not always, followed the first rule, 


excepting that the reliance of the wit 
» Marshall v. Brown, 50 Mich. 148 (1883) 
DeHaan v. Winter, 262 Mich. 192; Ha 
Murdock, 114 Mich, 233; Van Der Bu 
ls, 264 Mich. 468: 39 Minnesota 
mew 905 
Abrams v. Gordon, 276 F. 2d 500 (1960) ; 
Reilly Pinkus, 338 U. S. 269, 70 S. ¢ 
110, 114; see also discussion in Ross v. I 
77S. D. 358, 92 N. W. 2d 147, 
“its authoritative 


either by his 


which denied 
admissibility only because 
was not “established 
admission or otherwise.” 

Note 2 U.C. L.A 


(1955). 


status” 


Review 252 


Law 


Medical Testimony 


basis of 


ness upon authority may be brought 
cross-examination, and the 
then such 
examination. 

The 
believe, a viewpoint that the Michigan 
Court 
above-mentioned 
the 


on the 


out by 
authority 


Cross 


used in 


broader viewpoint, and, we 


may very well adopt, is the 
Rule No. 4, 
cross-examined 

authoritative 


treatise, whether or not so recognized 


whereby 
witness may be 
basis of any 


by the witness. 


Some states have permitted by statute 
the 
One 


medical treatises. 
Statu- 


use of 
\labama, 


direct 
without 
admitted 
direct use of medical testimony. 


state, 


authority such 


' 


tory has 


In administrative proceedings med- 


ical writings may be used as direct 


evidence.** An administrative tribunal 
by virtue of its specialization in its 
particular field, is highly qualified to 
evaluate a subject 


treatise upon a 


matter relating to its daily business 
\dministrative Pro 
cedure Act provides in pertinent part 


The Michigan 


as follows: 


(4) 
judicially 
addition 
technical or 


\gencies may take notice of 


cognizable facts and in 
take notice of general, 


within 


may 
scientific facts 
their specialized knowledge. Parties 
shall be notified, either before or dur 
hearing 


ing the or by reference in 


preliminary reports or otherwise, of 


the material so noticed, and they shall 
be afforded an opportunity to contest 


Cit f Dothan v. Hardy, 237 Ala. 603, 


188 S. 264 (1939) 

Dolcin Corporati v. Federal Trade Com 
mission, 94 App 247, 219 F. 2d 742 
1954), den., 348 U. S. 981 
Interstate Ci ce Commuisst 
194 U. S. 25, 44 (1904); Opp Cot 
{dmintstrator, 312 U. S. 126, 155, 61 $ 
524, 85 L. Ed. 624 (1941): “It has long 
been settled that the technical rules for the 
exclusion of 
trials do not 


cert 


eV idence 


apply to 


applicable in jury 


proces dings before 


federal administrative agencies in the ab- 


sence of a statutory requirement that sucl 


rules are to be observed.” 
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the facts so noticed. Agencies maj 
utilize their experience, technical com 
petence, and specialized knowledge in 
the evaluation of the pre 
sented to them. The provisions of 


this subsection shall not be construed 


evidence 


as permitting an agency to take notice 
of any evidence contrary to existing 
statutory provisions applicable to such 
agency.” (Michigan Statutes Anno 
tated 3.560 (21.5).) 

This, in my opinion, is substantially 
E law. The 
Michigan 


existing 
express the 
Workmen’s Compensation 


a restatement ol 
exclusion of 
Department 
from coverage by the Administrative 
Code does not negate the application 
of the pertinent provision of the Work 

men’s Compensation Act, which pro 

\ ides: 

‘Process and procedure under this 
act shall be as summary as reasonably 
may be.” (Michigan Statutes Anno 
tated 17.176.) 


Despite any decision to the con 


trary, the Michigan Workmen's Com 
pensation Department may allow the 
use of medical treatises. The depart 
ment by statute may make reasonable 
This 


includes the use of all hospital records 


use of all probative evidence.” 


of probative value, any dictum of the 


court to the contrary notwithstanding. 


* Herbert 7 Ford Motor (¢ 
Mich. 
Stove ( 
(1939): American Furniture 
Graves, 141 Va. 1; Ca 
Ice C 218 N. Y 


ympany, 285 
607. 610 (1938); Hayward v. Kalama 
Mich. 610, 616 

Company z 
Knickerbocker 
113 N. E. 507; 
ynipensation, 
225-226, 232-233; The Applicability 
Rules of Evidence in Pro- 
Compensation 
Law Review 
ynpensation, Lar 
-288, 296-297 
205 Cal. 629, 271 P. 1062 


consulted a 


mnpany, 290 


ompany 


Administration of Workmen's ¢ 
? 


Dodd, pp 
of Common Lax 
ceedings TO W orkmen’ 
C ommisstons oss, 36 Harvard 
263 (1923); rkmen’s ( 
son, Vol. II, pp. 287 
Katz v. Helbing, 
(1928) (wherein the court 
standard treatise giving the effect of quick 
lime on the human body) 
* Ruffertshafer v. Robert Gage Coal Com 
pany 291 Mich. 254: Foundry Workers Union 
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Of similar importance is the ability 
appellate courts to use 
in 7/0 A. LR. 2d 


find the following note: 


of trial or 


medical treatises. 


578 we 


“!A] number of cases reflect the 
the 
medical 


court's consulting 
standard texts, 


encyclopedias, and similar authorita 


propriety of 
dictionaries, 
tive works in order to fully inform 
itself concerning the matter it has 
determined to be subject to judicial 


notice.’ 

The Michigan Supreme Court has, 
more than once, referred to and relied 
upon medical treatises. Even un 
published treatises have been cited as 
authoritative by appellate courts.*® 
The advisability of allowing trial courts 
or officers to use unpublished treatises 


would seem questionable 


While the average juror may have 
less particular knowledge or ability 
than a judge or hearing officer, he 
too should receive the benefit of such 
probative testimony, which is tried in 
the heat of the adversary system. 

Every competent doctor, special 
of the 
present changes and advances in medi 


or otherwise, cannot, in view 


cine, fail to continue in his own “Insti 
tute for Continuing Medical Education.” 
He must read journals and articles, 
attend staft and 


that his 


meetings, seminars 


conventions. It is obvious 


Mich 265: Wilson 


363; 36 Michigan 


mipany, 321 


353 Mich 


v. Foundry C 
v. Doehler Jarvis 
Law Review 610 
=" 1 States v. Roth, 237 F. 2d 805 
Frank) 7 ‘ | 


well to ask Dr. Johoda to 


which, 


udge Jerome 
write 


with her 


wn summary of it, 
shall quote (In 
the example of Mr 
Jackson who, in Federal Trade Commission 

Ruberoid ( 343 U. S. 470, 485, 72 
800, 809, 96 L. Ed. 1081 (1952). ac- 


that he 


permission, | doing so, I 


am following Justice 
ynipany 
>» Uf 
knowledged relied on ‘an unpub 


lishe d 
the parties lf 


available to 
proper, | 


treatise,’ 1. @., one not 
that 


think it similarly proper to quote an author's 


practice 1s 


unpublished interpretation of a published 


treatise) 
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knowledge must come, as it comes 
to all the the 
experience and wisdom of others. If, 


men, in main from 
on cross-examination, the expert phy 
hazards the that he 


is not abreast of current authoritative 


sician statement 
treatises, his value as an expert may 
be negated. 

It would seem fair and reasonable, 
therefore, that substantial and direct 
use should be 
medical 
the direct 


authoritative 
\dvance 


made of 
treatises. notice of 
use of treatises should be 
made, either in substantial accordance 
with the Michigan 


cedure Act or 


\dministrative Pro 
at pretrial. 

The outstanding authority on evi 
dence, Professor Wigmore, urges the 
This 


incorporated in 


wide use of medical treatises. 


viewpoint has been 
Rule 63(31) of The Uniform Rules of 
Evidence, which provides as an excep 


tion to the hearsay rule the following: 


“Learned Treatises \ 
treatise, periodical or pamphlet on a 


published 


science or art to 
stated 
judicial 
the 


treatise, 


subject of history, 
the truth of a 
therein if 


notice, or a 


prove matter 
the judge takes 
witness expert in 
that the 
pamphlet is a reliable 


(Adapted 


evidence, 


subject testifies, 
periodical or 
authority in the subject.’ 
the Model Code of 


529.) 


from 


Rule 


| believe that the courts will follow 


this virtue of decision or 


Statute. 


rule by 


Cross-Examination 


In cross-examining a medical wit 


ness, | suggest the following: 


(1) Never 


refuse to 


the witness to 


because he 


permit 


answer claims 


1690-1692; 
Me 


"6 Wigmore, Lvidence, pars 
19 St, Lous Law Reviez 
Evidence, pp. 620-621 

"See Buehler v. Beadia, cited at footn 


te 
p. 714; Kepsel v. McCready, 345 Mich, 335 


ormick, 


Y 


Medical Testimony 


that the question is directed toward 
a field in which he is not an authority. 
? 


(2) When the witness assigns causal 


relationship to facts or a_ situation 
not proven, indicating the same con 
“by many 


ditions might be caused 


label such an opinion 
l 


other things,” 
as speculative. 


(3) Ask for definition of terms, 
the 


agreement on 


since doctor may base his dis 


the variance of defini 


tion, or perhaps on counsel's less- 


than-perfect use of the term used. 


(4) By 


answer the question. Don't be misled 


all means make the doctor 
by speeches and dissertations. Repeat 
the question a dozen or more times 
if he fails to answer. When answering 
it he must facts 
suppositions the facts and suppositions 


accept as and as 
included in your question, regardless 
of whether he believes them to be 


true. 


Medical Testimony 
Not Indispensable 


| have said that many cases depend 
Many, but 
that the 


disease or 


upon medical 
not all. Jt 4s 


testimony. 


not necessary 


expert testifying as to 


injury be a medical doctor. For ex 


ample, a biochemist or a toxicologist 


may give expert testimony as to the 


cause of the disability if the subject 
involved is within his purview.” 


In a claim presented without a jury, 


as in administrative proceedings, the 


judge or hearing officer may take 


judicial notice of matters involving 


cause and course of disease and in 


jury,”’ and, as stated, may use au 


thoritative reference works in arriving 
at his decision. 
Sterts v. Bris e, 184 


70 A. L. R. 2d 1021. 
A.L.R. 2d 562, 664 


Kan 


163, 334 P. 


2d 357, 
> 


/ 





claim 
situa- 


base his 
the 
“sequence of 


The plaintift 
purely upon the logic of 
tion, upon the 
‘ He or another layman may 


may 


such as 
events.” 
testify as to the physical condition of 
both and 
the injury, and as to its cause. 


after 
His 


convincing without 


the claimant, before 


ev idence may be 


the benefit of any medical evidence,” 


and lay testimony may negate con 


trary medical testimony,” even if the 


medical witness is his own.** 


In many cases, particularly those 


involving small sums, such as in many 


workmen’s compensation claims, where 
the cost of medical testimony is pro 
hibitive, gamble must. Demon 
the 
implement it 


1 


ical 


you 
claim and 


with authoritative med 


strate logic of 


your 


articles, supplemented with what 


ever favorable medical reports 
submitted to the defense by physicians 


hired or paid by them. 


were 


Physicians—Not 
Advocates or Judges 
It is fitting that medical testimony 


the 


adversary proceedings. 


remain the work of advocate in 
Do not accept 
the 


medical profession which believes that 


the propaganda of a segment of 
the power to decide medical-legal mat- 
ters should rest in the hands of very 
select medical committees. Such prac 


titioners, who are in the main medical 


politicians, believe that they should 
complete power unto them 


matters 


arrogate 


selves in all which, even in 


‘Gilson uv, Bronkhorst, 353 > Mich. 148; 
Rover 7 Eskovitz, 358 Micl 279: In re 
Frihauf, 58 Wyo. 479, 135 P. 2d 427, 14 
N.C. C. A. 274 (1947): Walters v. Smith, 
158 A. 2d 619 (Md., 1960) 

Austin v. Davidson, 246 
Koniecska v. Mt. Clemens, 360 Mich. 500, 104 
N. W. 2d 202 (1960) (excellent compilation 
of authorities) 


; Kepse z V c¢ read\ 


Mich. 


500- 


, cited at footnote 31. 
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their periphery, touch upon medical 
matters. 
Many 


the legal 


physicians refuse to accept 
basis for causation or lia 
bility, particularly where a disability 
or disease is contributed to, 
tated or 


involved. 


precipi 


aggravated by the incident 


As previously said, we have resisted 
the control of medical evidence through 
\ny 
that such a plan bears the approval 
of the American Medical 
is erroneous. C 


medical panels. representation 
\ssociation 
Joseph Stetle, Esq., 


\. M. A., stated: 


\MA as an organization 


counsel for the 


the 
has not formally endorsed them |im 


“First 


partial medical panels] unqualified] 
Mr. Stetler expressed serious doubts 
as to the merits of the plan. 

The Michigan 


vention resisted 


State Bar in 
the imposition 
of the panel Ss) stem. Many years ago 


con 


has 


we resisted the imposition of the so 
called “Minnesota plan,” a method of 
controlling medical evidence through 
edure. 


novel form of grievance prox 


and as officers of the 
bound to aid in the 
the law, including 


\s lawyers, 
court, we are 
administration of 
the 


proper presentation of medical 


testimony in adversary proceedings. 
The physician should heal the sick, 
but the 


remain in our hands, yours and mine. 


[The End] 


furthering of justice must 


Evans v. People, 12 Mich. 27; Austin 
Davidson, cited at footnote 35; In Re Frihauf, 
cited at footnote 34; Hampton 
O’Hearn, 184 F. 2d 76 (1960) 
Beadia, cited at footnote 31 
‘Small, “Gaffing at a Thing Called 
Medico-Legal Conflicts in the Con 
cept of Causation,” Texas Law Review, Vol 
31, No. 6, June, 1953, p. 630. 
*Speech at Association of 
May 20, 1959. 


Railroads Meeting, 
IL J — July, 


Roads 7 
* Buehler 


(Cause 


\merican 
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Some Ground Rules for an Adjuster— 


From an Attorney’s Viewpoint 


By HERBERT P. POLK 


The author is associated with the firm of Lowenstein, Pitcher, 
Hotchkiss, Amann & Parr of New York City. He presented the 
address printed here before the 30th Annual Meeting of The Loss 
Executives Association, June 16, 1961, in Absecon, New Jersey. 


\M GREATLY HONORED to have received an invitation to 

attend and speak at this annual meeting of leading property damage 
loss executives. It is also very flattering to appear on a panel whose 
other members are so distinguished, although the prospect of being 
compared with them is a little dismaying. 


The subject which has been assigned to me is one which may be 
explored with some profit, | think, since it is my experience, and that 
of other lawyers specializing in this field with whom I have spoken, 
that the legal and tactical consequences of an adjuster’s actions are 
not always clearly understood, at least at the level of contact with the 
insured or his adjustment representative—where it is most important. 


| would like to state at the outset that I am not unaware of the 
fact that, from an adjuster’s standpoint, an attorney is a kind of 
natural antagonist. In the nature of things, the lawyer is a “Monday 
morning’ quarterback, armed with the omniscience of hindsight when 
he interviews the adjuster about a loss which has degenerated into 
litigation. By that time, in the serenity of the lawyer's office, the 
points of issue are very much clearer than they were when the adjuster 
visited the scene in the hurly-burly of his field work and interviewed 
the insured and the immediately available witnesses; and, most 
importantly, by that time it has become apparent that the insured is 
determined to prosecute a groundless, forfeited or exaggerated claim. 


Obviously, for practical reasons the adjuster cannot and should 
not go about investigating the facts concerned in every issue which 
crops up in a discussion with an insured as if he were preparing a 
case for trial—particularly where the amount involved is modest. The 
problem for the adjuster is to recognize the relatively rare claim as 
to which he will some day be interrogated by an attorney, who will 
look ever so slightly disapprovingly at each negative answer to his 
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questions as to whether the adjuster 
did each of the things which it has 
become plain might have resulted in 
usable evidence. 


' sixth 
sense would be useful, but if the 
adjustet1 there 
are a few rules of thumb he can rely 
but for the 


relegated to 


Plainly, a crystal ball or a 


finds he has neither, 


upon ; most part he is 


simply common sense, 


good and imagination 
which an adjuster 


If there is any 


judgment 
without cannot 
succeed in any event. 
suggestion of arson or other self- 
induced indication of 
other form, or if there 
is any serious question of policy con- 


loss. Or 


any 
fraud in any 
struction as applied to the particular 
facts involved, the adjuster’s prob 
lem is simplified. At the risk of ap 
pearing to proselyte, I submit that in 
such a case the immediate retention 
of a lawyer is highly desirable so that 
the adjuster can get the lawyer's ad 
vice as to how to proceed. If it 
accomplishes nothing else, such early 
will at the 
least insulate the loss executive 
the might 
otherwise expect from the attorney if 


retention of an attorney 
very 
from recriminations he 
the attorney is hired later and if, per- 


chance, the case is ultimately lost. 


In other cases, where counsel is not 
employed during the adjustment stage 
but the adjuster becomes convinced 
that there is no merit in the claim he 
is investigating, it 
him 


is important for 


to remember that his own con- 


victions in the matter are not neces- 


sarily determinative. An adjuster’s 
report, containing not much more than 
that 


wave 


his unilateral conclusion given 


damage was caused by wash 


and not by windstorm, or that a cer 


tain pipe appeared to have been rup 


tured by reason of an external blow 


and not by an explosion, is not of 


much help to a lawyer who has to 
substantiate that conclusion with ad 
evidence. Yet, it 


missible happens 


466 


that claims sometimes go to litigation 
the 
nothing to start with except the ad 


where insurers lawyer has 
juster’s undocumented recollection as 
to the observations which led him to 


the reported conclusion. 


One case comes to mind, where there 
was a fire in a building in the process 
of being vacated prior to demolition 
to make room for a housing project. 
\ loss was reported by the operator 
of a bar and grill in the building. The 
adjuster assigned reported that when 
he went to the premises they were 
locked, so he peered through the store 
window and did not find very much 
left 
assumed 


within the store. He therefore 
that the had 
doned the premises before the fire and 
would not claim. 
months after the fire, 
started. 
been made for the filing of proofs of 


insured aban 


press a leven 
suit 
No demand had ever 


however, 
was 


loss, and there was no actual policy 
With no evidence of value 
contradict the 
sworn testimony, there was no alter 


violation. 
or loss to insured’s 
native to settling what may well have 
been an inflated claim. 


The moral of the story is that no 
matter how baseless a claim may seem 
matter how 
appear that it will 
ever go to suit, he should be reason- 


adjuster, and no 
unlikely it may 


to an 


ably careful to gather the facts, or at 
least 


dence 


to note the sources of the evi- 


which may be needed to sub- 


stantiate a denial of liability. 


It goes 
without saying that where a contest 


seems probable, the adjuster should 


be meticulous and take advantage of 
the many opportunities to gather evi 
dence which are open soon after the 
which 


occurrence of a loss, but 


not be 


may 
months later 
when the trail has become cold. Among 


open weeks or 
the obvious things which an adjuster 
should consider are the employment 
of experts to appraise value and loss 
before the property involved has de 
teriorated or been removed, the taking 
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of photographs (which should usually 
be undertaken by a_ professional 
photographer), and the obtaining of 
signed statements from the insured, 
his employees, and other witnesses 
still clear 
a number 


while their recollections are 


and before, for any one of 


of reasons, they become unwilling to 


give such statements. One = small 
point is worthy of mention here. 


Even if a written statement cannot 


be obtained from an employee or othe 


t 


witness, an adjuster can usually ge 


his home address he troubles to 


inquire. This can invaluable 
to the attorney, especially if at a later 
time the employee is 


ing for the insured. 


taker As 


I trust that it will not be 


presumptuous on my part if I venture 


to suggest that, insofar as independ 


mcerned at iny 


ent adjusters are c 
rate, loss executives can 1n 
quality of the ammunition 
be ultimately delivered to their attor 
neys by a liberalization of the attitud 
taken, in 


which 1s some quarters at 


least, toward payment of adjusters’ 


fees in “write-off” cases, where no 
made. In the case of 
Stall 


state 


payments are 
also 
fact 
quotas for the 


bureau and adjusters, | 
make bold to 
that the 


number of losses which an individual 


the obvious 


setting of 


is expected to close within a giver 
time militates against even minimum 
thoroughness. 


the 
can easily 


observation on 
that 
flow from perfunctory inspection and 


One further 


grave consequences 


incomplete reporting by an adjuster: 


In a recent case, growing out of the 


total destruction by fire of what had 


once been a palatial Long Is!and man 


sion, which had fallen into utter dis 


repair and become a true ‘white 


elephant,” an insurer was confronted 
with a claim for the face amount of 
issued for an 


a policy, which was 


entirely too large amount in the first 
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place. The company would have had 


a fairly potent, although, because of 


the particular facts involved, by no 
means impregnable, defense based on 
the that the 
misrepresented the premises to be a 


contention insured had 


brick building, which was how it was 


described in the policy, whereas there 
was no doubt that it was a frame and 


stucco structure and not brick. 
the fire, 
adjuster 


\bout six months before 
the 


inspected the premises in connection 


however, insurer's had 


with a small vandalism loss, which 

was adjusted on the basis of a report 

which did not mention the policy vio 

lation. The thus 

been placed on notice through its ad 
the and 


ignored it, had effectively waived it. 


company, having 


juster of violation, having 
This latent defect in the misdescrip 
tion defense had to be taken into ac 
count in evaluating the company’s 
position on the fire loss, and it cer 
tainly had an influence on the amount 
of the ulti 


mately agreed upon. 


settlement which was 


There was an interesting aftermath 
to that case which has served to doc 
ument it. The settlement was really 
a rather good one for the company in 
that less than half of the policy limit 
was paid. This prompted the insured 
to sue his broker, on the ground that 
the broker’s negligence in furnishing 
a misdescription to the insurer hae 
caused the insured to lose the differ- 
ence between the settlement and the 
face amount of the policy. That case 
(Hilton v. Federated Brokerage Group, 


Inc ) 


and the opinion letter rendered to the 


went to trial without a jury, 


plaintiff's insurer by its attorneys, 
which pointed out the defect in the 
defense, intro 


misdescription was 


duced in evidence. The complaint 


and it seen 
from the opinion of the court (213 
N.Y. S. 2d 171) that the judge placed 


principal reliance on the fact that any 


was dismissed, may be 
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negligence of the broker had in effect 
been neutralized by the waiver result 
from the 
The court said (at p. 176): 


adjuster’s oversight. 


cr 
Ing 


“This representative [the adjuster] 
the 
knew, or 


insurance 
should 


was an agent of com 


panies. He have 
known, of the type of construction six 
and the 
knowledge he acquired or should have 
acquired at that time, that the build 
brick-constructed, 
be deemed the 


months prior to the fire loss, 


ing was not must 


knowledge of the in 


surance companies. It is a_ well 
that 


or knowledge acquired by an agent 


established rule notice received 
engaged in his principal's business, 
which should have put him on inquiry, 
is deemed to be notice or knowledge 
of his principal of material facts which 
the agent would have discovered had 
he inquired.’ 


| hope I will be pardoned for com- 
mending this decision to you, not only 
because it supplies an object lesson of 
one of the pitfalls which awaits the 
unwary adjuster, but also because it 
contains a not altogether unflattering 
reference to the attorney, who shall 
the 


the 


ve nameless for moment, upon 
| | f t 


whose testimony opinion letter 


was introduced. 
The 


one where 


referred to 
an adjuster’s inadvertence 
resulted in a waiver of a defense which 


instance just was 


would otherwise have been available 
in connection with a claim subsequent 
to the one he was investigating. The 
more common danger, however, arises 
the 
adjuster is working on at the time. 


with respect to the claim which 


Before going on with this subject, 
however, it seems desirable to pause 
in order to place before you a defini 
tion of waiver as it applies to the law 
of insurance. Fundamentally, a 
waiver is a voluntary abandonment of 
a defense. Such an abandonment may 
be explicit, either oral or in writing; 
but 
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more often a waiver results by 


which 
fall short of a specific declaration of 
an intention to abandon a right or a 


inference from words or acts 


defense. In the early and leading case 
of Kiernan v. Dutchess County Mutual 
Insurance Company, 150 N. Y. 190, the 
New York Court of 


pp. 194 and 195): 


\ppeals said (at 


the law of 
‘technical 


Waiver seems to 
introduced 
and applied by the courts for the pur 


be a doctrine, 


pose of defeating forfeitures. 


While the principle may not be easily 


that 
insurer 


established 
words and acts of the 


classified, it is well 
if the 
reasonably justify the conclusion that 
with full knowledge of all the facts it 
intended to ‘abandon or not to insist 
upon the particular defense afterward 
relied upon,’ a verdict or finding to 
that effect establishes a waiver, which, 
if it once exists, can never be revoked.” 

The well known device for guard 
ing against waiver is the aptly named 
“non-waiver agreement,’ intended to 
the and 
insured, which in the form in common 


be signed by adjuste1 the 
use provides in substance that any 
thing done in behalf of the insurer in 
investigating the cause or amount of 
the shall not - 
rights under the terms and conditions 
of the policy. 


loss 


Waive ‘ny 


There is, however, some misconcep 
tion concerning the proper use of this 
device. The adjuster should certainly 
insist on obtaining a non-waiver agree- 
ment before proceeding with his usual 
work, where he is on notice of an 
existing policy violation—as, for in 
stance, if there has been a late notice 
of loss, or if the insured has disposed 
of the remains of the damaged prop 
erty without providing the adjuster 
but, 
contrary to the belief held by some, 


an opportunity to inspect them; 


there is no need to obtain a non- 


waiver agreement before proceeding 
with the investigation of a suspicious 


fire—an arson defense will not be 
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waived by investigation of the origin 
or amount of damage and full resort 
to all of the policy requirements. 


Similarly, an adjuster need not fear 
the consequences of proceeding, with 
out the protection of a non-waiver 
agreement, to gather all of the perti 
nent evidence in a situation where he 
believes that the policy does not afford 
Where the 
Waiver applies, it merely relieves the 
insured from the 
would otherwise 


coverage. doctrine of 


which 
the in 


forfeiture 
result from 


sured’s breach of some condition of 
the policy ; but if the policy does not 
in the first instance provide any cov 
there is 


no right for the insured to forfeit ; and 


erage for the insured’s loss, 


thus no occasion to consider whether 
any such forfeiture has been waived. 


Some of you are doubtless aware of 
the fact that legal opinions discussing 
the doctrine of waiver occasionally 
distinguish between, but more often 
confuse, waiver and the 


equitable estoppel, which is some 
times used as the basis for an argu 
ment to actually extend the coverage 
of an insurance policy. I think it only 


necessary to note for our purposes 
here that there is no danger, in my 
the 


an adjuster investigating a 


opinion, that usual activities of 
property 
damage loss will be held to estop an 
insurance company from asserting the 
limitations on the coverage afforded 


by its policy. 


[ should the word 


“usual,” since there are decisions which 


emphasize 


contain language to the effect that an 
insurance company may, by acts in 
consistent with any other intention, 
waive or be estopped from asserting 
its right to insist even on the defense 


of lack of coverage. 


Normally, such 


expressions will be found in cases 
dealing with liability policies and then 
with exclusionary clauses. There is 
one recent decision by a trial judge, 


from which no appeal was ever taken 
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doctrine of 


(Public Service Mutual Insurance Com 
pany v. Hudson Properties, Inc., 15 
Mise. 2d 963) which involved an ex 
treme and admittedly unprecedented 
application of the principle ot estoppel 
to effect an extension of coverage. 
In that case, which concerned a land 
lord’s liability policy, there could be 
no doubt that the accident in question 
was specifically excluded from cover 
age, and this was, or should have been 
perfectly the insurer's 
first 
visit to the premises. He, neverthe 
and apparently did 


apparent to 
adjuster on the occasion of his 


less, ignored it 
nothing to investigate the cause or 
the negligence 


extent of damage or 


which may have been involved. 
Neither the company nor the adjuster 
communicated with the insured until 
about 2'%4 months afterwards, at which 
time the company wrote the insured 
a so-called “reservation of rights” 
letter. 


and summonses and complaints had 


In the meantime, claim letters 


been received by the insured, which 
were transmitted to and kept by the 
insurer without comment. It was 
held in that case that the insurer had 
lulled the insured into a false sense of 
security by its failure to disclaim lia 
bility for an unreasonable time after 
it was or should have been obvious to 
liable. 


the insurer that it was not 


The 


period the insured had changed its 


court found that during this 
position and had suffered detriment 
by reason of the reliance which it had 
been permitted to place on the in 
surer’s apparent willingness to defend 
the the 


accident. 


actions commenced against 
the 


\ccordingly, it was held that the in 


insured as a result of 
surer had breached its obligation to 


notify the insured as promptly as 
possible that it was disclaiming liabil 
ity, and that its silence had inflicted 
sufficiently injurious consequences on 
its insured to estop the insurer from 


asserting its nonliability. 
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I think that there will be few in- 
stances where an adjuster, acting for 
a fire insurance company in connec 
tion with a policy insuring against 
property damage rather than provid 
ing indemnity for legal liability, will 
be found to have induced an insured 
to act to his detriment if the adjuster 
confines his activities to an investiga- 
of the cause and the amount of 


the loss and simply requires the in- 


tion 


sured to comply with the policy re 


quirements. Needless to say, however, 


an adjuster should avoid making com 


mitments in a case where there is 


some question in his mind with re 


spect to the extent of coverage. The 


best opinion, to prevent 
such an unfortunate result as the one 
in the Hudson Properties case just 


way, In my 


recited, is for the adjuster to report 
promptly and for the insurer to ob 
tain the advice of counsel at an early 
indication 
This 
the 
policies and in the 


stage, where there is 


that a 


is especially 


any 
lawsuit may eventuate. 
true, of course, in 
case of liability 
case of so-called “first-party policies” 
which contain a trust and eommission 
clause or have any other facet under 
which the insured’s legal liability is 


covered. 


Unnecessarily obtaining a _non- 


waiver agreement is normally a harm- 
less mistake. I recall one instance, 
adjuster com- 
pounded such a mistake into a really 


serious tactical blunder. 


however, where an 
The adjuster 
entered into a non-waiver agreement 
with the insured, only because he 
thought that the patently suspicious 
origin of the 
that he do so. as you know, 
the form in 
common use is printed on the top half 
of a sheet of paper, the bottom half 


fire made it desirable 
Now, 


non-waiver agreement 


of which makes provision for the no- 


tation of an agreement as to sound 


value and loss or damage subject to 
the non-waiver agreement. Entering 


into such an with an in- 
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agreement 


sured as to value and loss may be a 
very prudent thing to do in a case 
where use of the non-waiver agree 
ment itself is appropriate, but when 
the adjuster to whom I have referred 
the tO enter 
into a compromise with the iasured 
the the and 
that the bottom 
half of the non-waiver agreement, he 


went on 1n arson Case 


amount of loss 


as to 
enter agreement on 


did irreparable damage. 


In the first place, he greatly and 
needlessly constricted his own negoti 
ating latitude and that of the attorney 
who later fell heir to the mess he had 
created. In the case to which I refer, 
the insured complained to the state 
Insurance Department. The burden 
of sustaining the reasonableness of 
the failure of the companies to pay 
the 
the 


ever 


the claim was not lightened by 
agreement. In 
second place, if the had 
gone to trial, which that particular 
did the insured’s 
would been armed 
tention with which to dignify the in 


value and loss 


Case 
not, 


one attorney 


have with a con 
sured’s position. That attorney would 
certainly have argued, and with some 
that the arson 


unwarranted, because it would not be 


force, accusation was 
logical for an insured to start a fir 
for profit, and then agree, before even 
retaining an accept in 
payment for his the amount 
which the insurance company’s own 


attorney, to 


loss 


adjuster fixed as being only fair com 
pensation, thus eliminating the profit 
which he allegedly sought in starting 
the fire. Thirdly, he obviated any pos- 
sibility that a jury which was uncer 
tain as to the issue of arson might 
that 
the insured and the other issues as to 


have resolved issue in favor of 
damages in favor of the insurer, and 
so return a relatively small verdict. 
The law of waiver is also relevant 
to the question of what an adjuster 
should do upon receipt of a so-called 


“hostile” proof of loss as to which the 
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that 
Before taking 
up the matters which should be con 


adjuster intends to recommend 


no payment be made. 


sidered in dealing with a proof of loss 
which has already filed, 
ever, [ should lke to take a moment 


been how 
to discuss the subject of demanding 
proofs. In the ordinary case, of course, 
where there is no dispute as to cover 
age, no proof of loss is rendered until 
the adjuster and the insured have ar 
rived at an agreement, and then, more 
often than not, the adjuster will com 
plete the usual printed form and the 
insured will merely sign and verify it. 


\Where there is a dispute, however, 
it must be remembered that the proof 
of loss provisions of the Standard Fire 
Insurance Policy have in effect been 
amended by statute in New York and 
in New Jersey. The New York stat 
ute 172 of the Insurance 
Law) provides, in substance, that, de 
spite the terms of the Standard Fire 
Insurance Policy, in itself prescribed 
by Section 168 of the Insurance Law 


(Section 


which require the insured within 60 


days after a loss to render a sworn 
proof of loss, the failure of an insured 
to do so shall not invalidate his claim, 
the shall 
writing that such proofs be furnished 


unless insurer demand in 
and also supply a suitable blank form. 
Since the self-executing requirement 
of the policy has been neutralized by 
statute, the adjuster must give care 
ful consideration to whether or not it 
is desirable to require the insured to 
file a proof. In my own opinion, that 
question should usually be resolved in 
favor of demanding a proof in cases 
that 
Particularly is 


where it is believed litigation 


may ensue. this so 
in cases where the amount claimed by 
the insured is so exorbitant as to give 
rise to the possibility of a defense 
based on fraudulent overstatement of 
the claim. Demanding a proof in such 
cases requires the insured to commit 


himself under oath so that there can 
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be no dispute as to the amount he is 


claiming. 

The proof of loss requires the in 
sured to commit himself in other re 
spects as well. For instance, in recent 


years there have been a number of 
cases where the issue is whether the 
roof of a building collapsed as a result 
of windstorm or because of the weight 
of snow. Very often the building is 


a part of a summer camp or resort, 
where no one is in daily attendance 
during the winter months, and, typi- 
cally, a caretaker discovers the col- 
lapse an indeterminate time after the 
occurrence. The time of the loss can 


only be fixed as being between his 
last previous visit and the date of the 
discovery. In such cases, it is highly 
desirable to have these dates fixed by 
sworn statement in a proof of loss as 
tend to 


forestall having a friendly witness ac- 


early as possible. This will 


commodate his testimony to the loss 


having occurred during the pericd 
when the insured’s meteorologist can 
most easily justify its having been 


caused by windstorm. 

\ccording to the view of some at 
torneys, but not this one, a proof of 
loss serves another purpose as well. 
There are some who are apparently 
squeamish about pleading an arson 
Where a 


proof of loss has been filed in connec 


defense in so many words. 


tion with a fire of suspicious origin, 
however, and the proof states, as it 
usually that “un- 
known to the insured,” that statement 


does, the cause is 
in the proof is used as a basis for a 
false swearing defense, the point be- 
ing that the insured in fact did know 
what was the cause of the loss. The 
question of whether or not that prac- 
tice is tactically sound is, of course, 
beyond the scope of the subject under 
today, but I personally 
favor pleading arson as a defense in so 


discussion 


many words, where | intend to offer 
proof of arson, even though that proof 


is invariably circumstantial only. 
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Demanding that proofs be filed has 
been known to have a salutary effect 
on an insured whose demands have, 
up until that time, proven to be un- 
reasonable. When faced with the ne 
cessity of actually setting down in 
writing, to be signed and sworn to, 
the amount of a claim which the in 
sured himself well knows to be unrea 
sonable and unsupportable, the insured 
will sometimes blanch, especially if 
he is advised by the public adjuster 
or attorney who may be helping him 
with the preparation of the proof that, 
if his insurer is ultimately able to 
prove that the claim has been fraudu 
lently overstated, his right to any re- 
I have 
this 
juncture, the insured has very sub- 
stantially reduced his claim to the 
point where thereafter it is possible 
to conclude an adjustment without 
resort to litigation. 


covery at all will be defeated. 


known of some cases where, at 


Demanding that a proof be filed is 
also a desirable device in a case where 
additional time is required to complete 
the facts or an 
examination of the law. The Stand- 
ard Fire Insurance Policy provides, of 
course, that the amount of the loss is 
not payable earlier than 60 days after 


an investigation of 


proof of loss is received by the in 
surer, and it has been held that a suit 
commenced prior to the expiration of 
60 days after the filing of a proof of 
premature and 
If an adjuster believes that 
the commencement of a suit is immi- 
nent, and if the insured has by that 
time complied with all of the self- 
executing requirements set forth in 
the policy, the adjuster may effec- 
tively provide at least two months 


loss is be dis 


may 
missed. 


additional time by demanding a proof. 
That additional often very 
necessary in order to permit full ex- 
ploitation of such a valuable device as 


time is 


the examination under oath provided 
for in the policy; and the proof itself, 


when filed, may furnish to the attor- 
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ney conducting the examination a val- 
uable text for his questions. If no 
proofs have been demanded and the 
insured commences an action earlier 
than expected, it may be difficult to 
maintain successfully that the suit is 
premature. 


I said earlier that usually proofs 
should be demanded in cases involv- 
ing disputed claims. As in most 
things, however, there are exceptions, 
and the exceptions grow out of the 
law of waiver. Although there are 
some cases to the contrary, the great 
weight of authority, and certainly the 
better holds that an 
insurer is entitled to insist upon com 
the policy 
framed for the purpose of enabling it 
to determine whether or not it is 
liable, and if liable, the amount of its 
liability, without waiving its defenses. 
Thus, merely demanding that the in 
sured file a proof of loss will not waive 
at the time the 


demand is made, the insurer’s adjuster 


reasoned 


cases, 


yiance with yrOViSiONS 
| 


a forfeiture, even if, 


has knowledge of one or more pos- 
sible defenses upon which it may rely. 

However, to avoid the imposition 
of a waiver, an adjuster must be care 
ful to act consistently. If, for in 
the the 
insurer that the policy was cancelled 


stance, it is contention of 
prior to the occurrence of the loss in 
question, a proof of loss should not 
the 
intention to preserve a late notice de 


be demanded at all, and if it is 


fense, a proof should not be demanded 
without first obtaining a non-waiver 
agreement. It would be inconsistent 
on the one hand to contend that the 
policy had been cancelled and was not 
in effect, and on the other to take the 


position that the insured is required 


to comply with the provisions of a 
the 
There 


policy which insurer considers 


nonexistent. are cases which 
hold that having demanded a _ proof 
of loss, the insurer is estopped from 


asserting the cancellation. 
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One other example of how incon 
sistent action on the part of an ad- 
juster can adversely affect the insurer 
comes to mind at this point. 
the Standard 
Policy provides that no action on the 
policy can be commenced more than 
12 months next after the inception of 
the loss. If the 12 month period has 
passed, and if the insurer intends to 
rely upon this statute of 
limitations (which, by the way, has 


\s you 


know, Fire Insurance 


contract 


been held to be constitutional, valid 
and enforceable), the adjuster should 
be meticulous not to discuss the loss 
with 


the insured in any way. It is 


inconsistent for an insurer to make 
demands upon or negotiate with its 
insured for the settlement of a loss if 
the insurer claims that the insured’s 
claim is barred by the contract statute 
of limitations. There are many cases 
that hold that such demands or nego 
tiations will effectively and irre\ 
ocably waive the 12-month limitation 
on suit provision of the policy. If the 
adjuster permits himself to be brought 
‘nto communication with the insured 
in any way after the expiration of the 
12-month period, he will be creating 
fact 
as to what those communications in 


the groundwork for an issue of 


volved. Thus, he will needlessly open 
up the door to litigation which might 
otherwise have been avoided or w hich, 
if commenced, might have been dis- 
posed of summarily on motion. 


Before leaving the subject of in- 
consistency, it might be worthwhile 
to mention one further point which 
does not usually concern the adjuster 
in the field, but 
executives, and your 
should be careful about. \s 
know, the Standard Fire Policy pro 
vides that fraud, which includes arson, 


which you, as loss 
underwriters 


you 


false swearing, misrepresentation or 
concealment, voids the policy. There 
is a danger that it would be held 
that issuing a notice of cancellation 


is an admission of the validity of the 
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policy up to the point that the notice 
is given, and that, therefore, the notice 
is inconsistent with and waives the 
defense that the policy is void. I do 
not think that is fair to the insurer, 
nor do I think the reasoning is sound ; 
but giving notice of cancellation in 
such cases will at the least give the 
insured argument, and this 
should be taken into account in deter- 


another 


mining, in a given case, whether, on 
balance, it is wise to eliminate furthet 
exposure to liability by cancelling. 


Returning to the question of the 
treatment of proofs of loss which have 
been filed, there is a popular belief 
that and without 
objection, of a pré of of loss amounts 


receipt retention, 
to an admission of liability or an ad 
the fact 
made in the proof. This is certainly 
the the New York 


Standard Fire Insurance Policy. The 


mission of allegations of 


not case under 
only effect of the retention of proofs 
without objection is that all technical 
errors or defects with respect to the 
formalities of the proofs are waived. 
This is because it has been held that, 
if the insurer considers that the proofs 
are defective in any way W hich may 
be corrected, good faith requires that 
it should notify its insured and give 
him a reasonable opportunity to make 
the correction. 

The practice of rejecting pre ots 
under a mistaken belief that it is neces- 
sary to do so in order to preserve the 
‘nsurer’s defenses is not merely harm 
less surplusage. Two disadvantages 
flow from such rejection. In the first 
place, a denial of liability by the in 
surer the from 
further obligation to comply with the 


relieves insured any 
terms and conditions of the policy, 
and permits him to bring an immedi 
ate suit if he is so minded. Thus, 
rejection ot a proof and denial of lia 


bility will often make unavailable to 
the insurer the valuable weapons of 
requiring the insured to submit to ex- 
amination under oath and to exhibit 
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books and records in the very cases 
where resort to those devices is most 
necessary in order to permit the in- 
surer’s attorney to prepare its defense 
in an imminent suit. 


The second vice associated with the 
unnecessary rejection of pre ofs of loss 
out of the fact that the 
adjuster will feel impelled to return 
the proof to the insured with a letter 


2ZTOWS often 


specifying the ground upon which he 
is relying in disclaiming liability. The 
difficulty with this is that it may be 
held that such a specification is a 
waiver of any other ground for deny- 
ing liability. Consider the case where 
: the 


an adjuster rejects a proof on 


ground that the policy in question 
does not cover the property for which 


The coverage of 
matter of 


the claim is made. 
the policy is, of 
construction, which is usually a ques 
tion of law for the court 
All of you, I am sure, 
with, and perhaps some of you have 
from, the fundamental 


course, a 


to decide. 
are familiar 
suffered doc- 
trine that insurance policies are con- 
the insurer, 
and ambiguities are resolved in favor 


strued strictly against 


of the insured. 


It may well be, therefore, that if 
the question is at all close and the 
insured does not accept the adjuster’s 
interpretation of the policy. the court 
will accept the insured’s construction. 
Meanwhile, supplementary investiga- 
tion by the adjuster, or by the attor 
later employed to defend the 
action, could disclose 
which 


ney 
a good defense 


for one reason or another es- 


caped the adjuster’s attention at the 
time that he rejected the proofs. It is 
possible, for instance, that the policy 
was suspended because of an increase 
in hazard, or that the vacancy or un 
occupancy provisions of the policy 
had been violated. 
the 
estopped 


You can imagine 
attorney 
from asserting a perfectly 


chagrin of an who is 


good defense by reason of an ad- 
juster’s unnecessary specification of a 
ground for denial of liability, which 
results in an action being lost when 


it might otherwise have been won 


with ease. 

In attempting to set forth what | 
believe to be some reasonable caveats 
which might be useful for the guid- 
ance of property damage adjusters, | 
attention to 
and to 
knew 


have necessarily called 
that 
those 


Lest the impression be 


mistakes can be made 


some of which | have 
been made. 
gained, however, from these remarks 
that I hold to the belief 
generally 
or ignorant of the principles which 
should guide them in their daily work, 
I would like to make it perfectiy clear 
in closing that the opposite is true. 
For the most part, and with only a 
few exceptions, I have found staff, 
bureau, and independent adjusters to 
be competent, men 


hat adjusters, 


speaking, are incompetent 


knowledgeable 
who are devoted to their difficult and 
demanding jobs, and who perform 
their work thoroughly and conscien- 
tiously, to the great advantage of the 
companies which employ thei. 


[The End] 


AVERAGE LIFE INSURANCE—$10,000 PER FAMILY 


Families in the United States were protected by a total of $586.4 
billion of life insurance in force with the legal reserve life insurance 


companies at the end of 1960. 


This represents an average amount of 
Ss 


protection per family of $10,200, more than twice the average family 
ownership of $4,600 recorded at the end of 1950. 


The major part of the 1960 year-end total of life insurance in 
force continued to be comprised of the ordinary protection. 
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Insurance Rates in the Courts 


Part Il 
By ROY C. McCULLOUGH 


This is the second and concluding part of Mr. McCullough’s article, 
the first part of which appeared in the June issue of THE INSUR- 
ANCE LAW JOURNAL. The author is assistant general counsel for 


the Lumbermens Mutual Casualty Company in Summit, New Jersey. 


RIGINALLY TAKING THE FORM of loose associations of 

local fire underwriters to serve as media for rate agreement and 
for central services, rating bureaus have had a cyclical history. Dur- 
ing one period (1890-1910) many states proscribed agreement on 
rates by means of anticompact laws. But even in such states bureau 
rates were later permitted by repeal of the anti-compact laws or by 
statutes specifically authorizing their activities. In some states laws 
compel bureau rates and membership by all companies. 


RATING ORGANIZATION 


Examination and Regulation 

After the SEUA case (1944) heid concerted pricing activities 
to be a violation of federal anti-trust laws, one of the basic purposes 
of Public Law 15 was to permit continuance of rating bureaus on 
a basis of state authorization and regulation. All of the states specifi- 
cally authorize rating bureaus to exist and permit, in one way or 
another, adherence to a common rate level. Almost all states have 
laws of some detail governing the conduct of business by rating 
organizations. The chief variable in the statutory schemes is the 
amount of uniformity and adherence among the members and sub- 
scribers. This varies not only among states but also within a state 
by kind of insurance. At the one extreme is state operation of the 
rating bureau function with almost complete uniformity as to initial 
price compelled. Close to this is mandatory membership in a single 
bureau. From here the variations range in the direction of flexibility 
all the way to prohibition of agreements among members to use a 
common rate. 


The most common pattern of regulation of bureaus is that of 
the All Industry—Commissioners Model Rating Act. It is not the 
purpose here to compare the different laws. 
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Practically all of litigation concern- 


ing bureau activities, as such, has 


centered around the manner and ex- 
tent of departures from bureau rules 
and that would be permitted 


over objections of the bureau, compet- 


rates 


ing members and subscribers or the 
insurance commissioner. 


Descriptions of phases of bureau 
operations and activities, as they then 
existed at the particular place, are 
to be found in a number of cases. See, 
for example, American Insurance Com- 
pany v. Lucas, 2 FIRE AND CASUALTY 
Cases 473, 38 F. Supp. 896 (1940), 
aff'd. 129 F. 2d 143 (fire inspection 
bureau and regional organizations) ; 
State ex rel. Taylor v. American Insur 
ance Company, 6 FIRE AND CASUALTY 
55 Mo. 1053, 200 S. W. 2d 


merican Employers Insur- 


CasEs 227, 3 
- A 


1 (1946) 
ance Company v. Commissioner of In 
surance, 298 Mass. 161, 10 N. E. 2d 76 
(1937) liability 


statistics). 


(collection of auto 


Similarly, the courts have on occa 
sion recognized the practical consider 
erations that compel the authorization 
of, and cooperative rate 
making activities. Matter of Importers 
and Exporters Insurance Company v 
Rhoades, 239 N.Y. 420 (1925), National 
Bureau of Casualty Underwriters v. 
Superintendent of Insurance, 6 A. 2d 
73, 174 N. Y. S. 2d 836 (1958), rev'd 
for mootness 6 N. Y. 2d 842. 


access fo, 


Even in absence of rate regulation, 
the right of the commissioner to ex- 
amine a rating organization was upheld 
under a statute authorizing examina- 
tion of affairs of insurance companies. 
Bell v. Louisville Board of Fire Under- 
writers, 146 Ky. 841, 143 S. W. 388 
(1912). 


Absent rate regulation, membership 
in a bureau was held not to bind the 
company to use the bureau rate, and 
where the policy carried a rate higher 
than that promulgated by the bureau, 


the customer had to pay the higher 
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rate in his contract. Aiken Petroleum 
Company v. National Petroleum Under 
writers, 207 S. C. 236, 36 S. W. 2d 
380 (1945). 


In People ex rel. New York Fire 
Insurance Exchange v. Phillips, 237 
N. Y. 167 (1923), the plaintiff rating 
organization obtained reversal of an 
order of the Superintendent of Insur 
ance who, after hearing, had held that 
a particular sprinkler device was as 
effective as other sprinkler systems for 
which the exchange had allowed a 
reduced rate and ordered removal of 
the discrimination against the partic 
ular sprinkler. The court upheld the 
bureau's refusal to grant reduced rates 
for risks equipped with this sprinkler 
device on the ground that it had not 
been submitted as required by the 
bureau rules to the “Chicago Labora 
tories” maintained by the rating or 
The court held that this 
rule reasonable one and that 
the inventor could not substitute his 


ganization. 
was a 


own ideas or even those of the Super 
intendent of Insurance as to reason- 
able and competent tests. 

Many rating organizations are unin- 
corporated associations. In most states 


the capacity of such bureaus to sue 


or be sued, as entities distinct from 
their members, has been tacitly recog 
In Cravey v. Southeastern Un 
derwriters Association, 214 Ga. 450, 
105 S. E. 2d 497 (1958), the issue 


was formally raised for what seems to 


nized. 


be the first time and right of bureaus 
their behalf 
members and 


to sue in own and on 
behalf of 


was recognized. 


subscribers 


The status of a rating organization 


as an “aggrieved party” has been 


treated elsewhere. 

Most statutes state that an insurer 
may authorize a rating organization 
to make filings on its behalf. Under 
such a statute, the filing authority of 
a bureau depends on the exact grant 
of authority by the insurer rather than 
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the mere fact of subscribership. In 
North 


Sullivan, 352 P. 2d 


America 


193 


surance Company of 
Companies Vv 
(1960). 


Assessments 

Bureaus draw their principal finan 
cial support from assessments on the 
members and subscribers. In general 
the assessments upon each member or 
that 
member’s share of the business 1n the 


subscriber are proportional to 


lines serviced by the bureau. W here 
for some reason a company does not 
the 
a case of partial subscribership, there 


use all bureau’s services, as 1n 
is some question concerning the right 
of the bureau to base its assessment 
on the premiums generated by busi 


ness not serviced by it. 


Back in 1917, the Arkansas Supreme 
Court held in National Fire 
Insurance Company vw. Dickinson, 128 
Ark. 367, 194 S. W. 254 (1917), the 
local fire rating bureau could base its 


Union 


assessment on the plaintiff company 
on all fire premiums, even though the 

did not the 
on farm business, but made 


company use bureau's 
services 
and filed its own rates. 


\ contrary result involving over 


lapping 
bureaus (rather than partial subscrib 


functions of two different 
ership) was reached in Virginia Insur 
ance Rating Bureau v Commonwealth 
ex rel. State Farm Viutual Automobile 
Insurance Company, 186 Va. 270, 42 


S. E. 2d 419 (1947). 


Uniformity of Rates, Generally 

of rates among bureau 
subscribers, is not illegal. North Little 
Rock Trans portation Company v Casu- 
alty Reciprocal Exchange, 85 F. 
961 (1950), aff'd. 181 F. 2d 175, cert. 
den. 340 U. S. 823, 71 5. Ct. 56, 95 
L. Ed. 604. 


As mentioned above some statutes 
expressly compel uniformity. An at 


Uniformity 


Supp. 
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tempt by the insurance b« ard to com- 
pel uniformity in absence of statutory 
authority was set aside in American 
Druggists Fire Insurance Company v 
State Insurance Board, 184 Okla. 66, 
84 P. 2d 614 (1938). A 
similar action was, however, upheld 
in Gibbs v. United States Guarantee 
Company, 218 S. W. 2d 522 
1949). Both statutes 
the subject of uniformity. 


somewhat 


(‘Vex.. 
were silent on 

\gain, although the rating act it 
self was silent on the subject of unt 
formity, the negatived 
legislative purpose toward uniformity 


court any 
on the basis of the still existing anti- 
compact act, in Insurance Company o} 
Vorth America Companies 
352 P. 2d 193 (19600). 


Sullivan, 


Price Departures Within 
the Bureau Framework 
Where an 


insurers wants to use rates differing 


insurer or a group of 
from those of the “leading” bureau 
in the field, an obvious method is to 
make and file rates independently or 
through another bureau. In many 
lines of insurance this is the accepted 
method of departure from “bureau” 
or “standard” rates. In such case the 


principal rights of a bureau to pro 


test the departure would be only those 


of an “aggrieved party,” if it is en 
titled to such status in the particular 
This treated 


jurisdiction. point 1s 


elsewhere. 
Whether a 


bureau can copy or 


company or another 
otherwise use all 
or part of the “work product” of a 
bureau in its own rating work has 
not been the subject of court decision, 
except for one case which held that 
the insurance department had no jur- 
isdiction over any claim for damages. 
Viatter of Independent Fire Filing of 
Insurance Company of North America 
(1954), without op. sub 
nom. Cullen v. Bohlinger, 284 A. 963, 


136 N. Y. S. 2d 361, app. 308 


confirmed 


div. 
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", 886, 126 N. E. 2d 564, app. dis. 
’, S. 803, 76 S. Ct. 56, 100 L. Ed. 
Such use did not prevent accept- 
ance of the filing nor did it constitute 
an unfair trade practice, under the 


decision. 


Complete independence of rating 


action is in many cases neither con- 
venient or practical. For example, in 
lines where the bulk of the business 
such as com- 


is specifically rated, 


mercial fire insurance or workmens 
compensation, trying to quote rates 
without access to the previously com- 
piled centralized data of the bureau 
would be most difficult. It 


somewhat akin to having a telephone 


would be 


but no phone book or trying to oper- 
ate a daily paper without the services 
of AP or UP. Not impossible, but 
somewhat discouraging. 

Probably this is the reason why the 
laws compel rating bureaus to accept 
any licensed insurer as a subscriber 
subject to reasonable rules and con- 
ditions. 

Thus we come to “partial subscrib- 
ership.” \ desires to 
all of the bureau 


company use 


services and rates 
except for a specific class of risks (for 
example, dwellings, taxis, grain eleva 
tors), type of coverage (for example, 
policies, interstate 
In the excepted area the 


multiperil risks) 
or territory. 
company may desire to file independ 
ently or use another bureau. 
Specifications as to what particular 
block of less than all avail- 
able, can be purchased from a bureau 


Services, 


are contained in the rating laws and 
in the constitution or rules of the 
bureau. Of course, in states compel- 


ling membership of all 


companies in 
a single bureau this method is not 
available. 

All states, however, permit ‘“devia- 
from bureau rates. In general 
the right to deviate is based on the 


tions” 


statute and it is not at all clear as to 
just what extent the bureau 
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rules 


or articles can impose conditions on, 
or constitute a waiver of, the statu- 
tory right. Again, statutes vary as to 
just what policies constitute a proper 
grouping for deviation purposes (for 
example, kind of insurance, class of 
risks), whether the deviation must be 
in terms of a per cent of the rate or 
premium, the territory, whether the 
deviation may be in the coverage or 
rules rather than the rate, and so on. 


In many states deviations are for 
specific periods only, often one year, 
and hence Also, 
in almost all states the rating organi 


must be renewed. 


zation must be furnished an advance 
copy of a proposed deviation and may 
demand a hearing thereon. 


One additional technique possibly 
permitting diversity of rates within 
a rating bureau is the “minority ap 
peal’ under which a member or sub- 
scriber may appeal to the insurance 
department if the bureau fails to make 
a requested change or modification 
in its filings. This method has been 
used but has not been subject to liti 
gation. It commented on, but 
not directly involved in Liberty Mutual 
Fire Insurance Company v. Commis- 
sioner of Insurance, 164 N. E. 2d 908 
(1960) and in Liberty Mutual Fire In- 
Commissioner of 


Was 


surance Company v 


Insurance (1952). 


Partial Subscribership 


Although partial subscriberships had 
previously existed, the first case con- 
testing the right to partial subscriber- 
ship was Matter of Independent Fire 
Filing of Insurance Company of North 
America, a decision by Deputy Super- 
intendent Murphy of the New York 
Insurance Department, September 14, 
1959, confirmed in Cullen v. Bohlinger, 
284 A. 963, 136 N. Y. S. 2d 361, app. 
dismissed 308 N. Y. 886, 126 N. E. 
2d 564, app. dismissed 350 U. S. 803, 
76S. Ct. 56, 100 L. Ed. 722. None 
of the 21 judges in the three courts 


I1LJ—July, 1961 





involved added anything to Deputy 
Superintendent 


Murphy's opinion, 
which held that the plain wording of 
the New York statute providing for 
subscribership “for any kind of insur 
ance or subdivision or class or risk or 
a part or 
mitted a 


combination thereof”’ 


company to 


per 
subscribe for 
rates on all fire risks except dwelling 
classes on which it proposed to file 
independently rates identical to the 
bureau rates. 


The Murphy decision was followed 
under a statute the same in 
wording in Pacific Fire Rating Bureau 
Company of North 
America, 321 P. 2d 1030 (1958). In 


this case the court held illegal a rule 


almost 


v. Insurance 


of the bureau, approved by the com 
missioner, which attempt to limit the 
right to partial subscribership to (1) 
cases where the only business 
written by the that 
the subscribership and 
(2) “limited specialty fields.” 


fire 
company Was 


COV ered by 


The next chapter (still subject to 
appeal) was Smith v. Wikler, 10 A. 
2d 195, 198 N. Y. S. 2d 268 (1960). 
In this the company involved 
sought to file independently rates and 


case, 


forms for a multiple peril coverage 
on commercial property, covering the 
perils of fire and extended coverage 
among other perils under an “all 
risk” form and for a single premium, 
no specific part of which 
tributable to any portion of the cover 


was at 


age. The company proposed to con 
tinue to the bureau 
services for fire and extended cover 


subscribe to 


age rates on the same classes. 


The court held, under the 
statute as in the Murphy decision: 


Same 


that Commercial 


Property Coverage is a combination 


“It seems clear 
of kinds, subdivisions and classes of 


risks of insurance and is a 


insurance contract 


type of 
which the statute 
fixes as a unit of subscribership for 
which an insurer may subscribe to a 
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rating organization or file independ- 
ently, and the Superintendent could 
determine in with this 
policy that an insurer who does file 
independently may still subscribe to 


connection 


a rating organization for its rates for 
fire and extended which, 
although they are part of the broad 


multiple peril 


coverage 
policy, are in them 
selves units of subscribership.”’ 

On the other hand, the Mississippi 
Supreme Court arrived at an opposite 
conclusion in construing the same 
language in another section of the 
rating law, not involving partial sub 
scribership. 
North America v 
sion, 116 S. 
the 
of the Casualty 


Insurance Company of 
Insurance Commis 
2d 224 (1959), dealt with 
so-called “cross-over” provision 
Rating Act which 
permits the filing company to select 
the applicable rating act whenever a 
“kind of insurance, subdivision or 
combination thereof, or type of cover- 


age” is subject to both the casualty 


act and another rate regulatory act. 
The court held that this law did not 
apply to the Homeowners policy and 
upheld rules of the Insurance Com- 
mission forbidding the writing of the 
coverage in its indi- 
In the back- 
ground of the Mississippi decision is 


characteristic 
visible premium form. 


its fire rating act compelling manda- 
tory bureau membership and prohbit- 
ing partial subscribership, with uniform 
In the New 
was 


rates its avowed object. 
York 


placed on the statement in its own 


case, considerable stress 
single rating law, covering fire as well 
as other lines, that it is not intended 
to prohibit or discourage 
competition. 


reasonable 


The 1947 rating law of the State 
of Washington was generally con- 
until 1960, as_ prohibiting 
partial subscribership in fire insur- 


sidered, 
ance. The law permitted the continu- 
ance on a “grandfather” basis of certain 
pre-existing partial subscriberships but 
stated as to fire insurance on the stand- 
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ard form policy “an insurer may so 
authorize a_ rating 


make all its filings only, and may not 


organization to 


make a portion of such filings on its 
behalf authorize a 
organization to make other such filings.” 


own and rating 


In Insurance Company of North 
America Companies v, Sullivan, 352 P. 
2d 193 (1960), it was held that a com 
pany may make an independent filing 
of all its fire rates and forms while 
continuing to subscribe for all the 
other the The 


court distinguished between the rate 


services of bureau. 
making and filing functions and held 
that subscribership in itself did not 
constitute authority to make filings. 


Deviations 


Many substantive problems involved 
in deviation cases (such as adequacy 
] 


ot proposed rates) are also presented 


in other cases involving rate filings, 
independent or bureau, which do not 
come under the classification of “devia 
tions.” The cases discussed here are 
only those which fall under the techni 
Many of 
also treated 
this 


“non 


cal definition of “deviation.” 
the cases cited here are 


under various subheadings of 


monograph along with other 


deviation” cases involving the same 


substantive point. 


Where a company secures a deviation 
downward from existing bureau rates, 
the deviation by its 
for one year, and the bureau within 
that time the 
level, does the deviation automatically 
continue to apply to the new, lower 
The 
raised but not decided in Cook County 
Inspection Bureau v. Day, 359 Ill. 459, 
110 N. E. 2d 874 (1953). 
pattern in rate laws is for deviations 


terms ettective 


reduces general rate 


bureau rates? question was 


The existing 


to be granted for a one-year period 
only. The cited case determines that 
if the order is appealed from and the 
year expires before the appeal is heard 


the case becomes moot. In the absence 
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Many substantive problems involved 
in deviation cases are also presented 
in other cases involving rate filings, 
independent or bureau, which do 
not come under the classification of 
“deviation,” the author here reports. 


of some compelling reason, the court 
will dismiss the appeal. 


On the other hand, a Texas court 
Verchants In 
State Board of In 
321 S. W. 2d 354 (1959), 


where the application for 


decided in Farmers & 
surance Company v 
SuUrance, 
deviation 
had been denied by the Board that 
the company did 
become moot by the passage of one 


an appeal by not 
year from the order. The court held 
that the limitation on the 
duration of the deviation commences 


one year 


to run from the final granting of the 
which had not yet 
arrived. The Texas statute also made 
specific provision that if application 


deviation, a date 


for renewal of a deviation was sought 
on a timely basis, the deviation would 
continue during any hearing and any 
appeal. 

Vational Capital Insurance Company 
De of 1D. -©., TAB. F. Supp. 
317 (1957), discussed elsewhere in con 
“aggrieved party” 


vw. Jordan, 


nection with other 
cases, involved a deviation application. 


\ number of cases have considered 
the form that may 
For example, in Arkansas Inspection 
& Rating Bureau v. Insurance Company 
of North America, 7 FIRE AND CASsU- 
ALTY CasEs 537, 215 Ark. 830, 238 
S. W. 2d 929 (1951), the subscribing 
company filed direct with the insur- 
ance department and received approval 


a deviation take. 


of a rating plan permitting the pay- 
ment of term policies in annual in- 


stallments. The bureau had no rule 
inconsistent with the proposal. The 
contention of the company was that 
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this not a deviation and hence 


deviation procedure did not apply be 


Was 


cause there was no rule of the rating 
bureau from which the proposed plan 
and the endorsement deviated. This 
contention was upheld by the Supreme 
Court. 


\ somewhat different method of 


getting to about the same result was 
ympany Of 
North America v. Commissioner of In 


involved in IJnsurance C 
surance, 7 FIRE AND CASUALTY 
629, 327 Mass. 745, 101 N. E. 
(1951). The same plan was involved 
but the had a 
quiring all premiums to be payable at 


here bureau rule re 
inception and prohibiting any agree 
ment for installment plans or deferred 
payments. In this instance the com 
pany sought approval of its plan by 
the deviation The 
sioner disapproved. On 
court held that the 
and that the bureau had no power to 
forbid credit. 
However, the court to hold 
that there could only be a deviation 


from a valid rule. 


Commis 
the 
invalid 


route. 
appeal 
rule was 
sale of insurance on 


went on 


Since this rule was 
invalid the disapproval of the devi 
The 


held that the validity of the rule could 


ation was in order. court also 


not be attacked under the deviation 
section although it said the validity 
probably could be contested by a sub 
scriber through another procedure. 
In General Insurance Company wv 
Bowen, 130 Ohio St. 82, 196 N. E. 774 
(1935), apparently all parties agreed 
that the deviation procedure was the 
correct method for authorizing a five- 
year installment premium plan. The 
court held the particular proposal to 
be unfairly discriminatory and upheld 
an order denying the deviation. The 
case also held that since the install- 
ment plan would not apply to all five- 
year fire policies, some of which would 
still be sold for a prepaid premium, 
it did not meet the requirement of the 
rating law that deviations be uniform 
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in their application to all of the risks 
in the class. 


\ contrary result under a similar 
statute was reached in Department of 
Insurance of Indiana v. Merchants Fire 
Insurance Company, 222 Ind. 611, 57 
N. E. 2d 62 (1944). The court distin 
guished General Insurance Company v 
Bowen, above, by pointing out that 
General gave installment privileges to 
some customers but not all, whereas 
the Merchants’ term policies were all 
the same. 

In St. Louis Fire & Marine Insur 
ance Company v. State Board of Insur 
ance, 336 S. W. 2d 854 (Tex. Civ. App.., 
1960), the court 
by the Board rejecting a fire insur 


sustained a decision 


ance deviation applicable to only four 
counties and not to all dwelling risks 
within these counties, on the grounds 
that this was not the type of uniform 
deviation by class 


percentage per 


mitted under the Texas statute. 


Mutual Automobile 


‘company Vv 


In State Farm 


Insurance ( Louisiana Insur 
Rating Commission, 9 AUTOMO- 


BILE CASES 2d 916, 79 S. 2d 888 (1955), 


ance 


the deviation application took the form 
of a request for a 25 per cent down 
ward deviation in automobile 
elimination of the short rate surcharge 
that 
quired on short term six-month poli 


rates, 


would otherwise have been re- 
cies and a membership fee in the form 
of an additional charge for the initial 


The held 
that a deviation could take this form 


period of coy erage. court 
and overruled a ruling by the Com 
mission that the proposal could not 
include, as a part, the membership fee. 

Whether a deviation could take the 
form of introduction of a deductible 
clause with an appropriate rate ad- 
justment was touched upon but not 
decided in Northwestern National In- 
surance Company v. Commissioner of 
Insurance, 164 N. E. 2d 908 (1960), the 
bureau rules provided that extended 
coverage insurance be sold with a 50- 
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dollar windstorm deductible. The com 


pany sought approval of a deviation 


permitting the sale on an optional 


100-dollar windstorm de- 
endorse- 


basis, of a 
extended 
ment at a 25 per 
premium. The court overruled a hold- 


Department 


ductible coverage 


cent reduction in 
ing by the Insurance 
that this was not a proper deviation. 
The opinion points out that the Fire 
and Marine Rate Regulatory Act of 
Massachusetts (basically All Industry- 
Commissioners) specifically permits 
“deviation from the class rates, sched- 
ules, rating plans or rules respecting 
any kind of insurance, or class of risk 
within a kind of insurance or combi 
nation thereof.” The casualty pro 
vision in contrast seems to permit only 
a “uniform percentage decrease or in- 
crease to be applied to the premiums 
produced by the rating system” filed 
by the bureau. The opinion contains an 
extended discussion of the deviation 
sections and contrasts deviations with 
the The 
court also indicated that the fact that 


device of minority appeal. 
the proposal was an optional alterna 
tive to a filed coverage, rather than a 
ditferent coverage which the company 
was to sell in all cases, did not pre 
clude approval of the deviation. 


In Allstate Insurance Company v 
Commonwealth of Virginia, 199 Va. 
434, 100 S. E. 2d 31 (1957), the Vir- 
ginia statute required all companies 
to be 
physical damage rates of the Virginia 
Insurance Rating Bureau. The devi 
ation section permitted uniform devi- 
ations from 


members of and use automobile 


class rates “respecting 
any kind of insurance or class of risk 
within a kind of insurance or combi 
nation thereof.” The bureau class plan 
on collision insurance provided for 
three classes based on whether or not 
the car was used for business and the 
of male The company 
deviation 


drivers. 


age 

Ss 
sought a from 
the rates for two of the three classes. 


The amount of the percentage devi 
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percentage 


ation within each of the two classifi- 
which the deviation 
sought was to be varied by subclassifica- 


cations for was 
tions of the company’s own devising 
based on whether or not the car was 
used for pleasure only or whether it 
was driven to or from work with a 
further the 
owner's estimate of the annual mile- 


refinement based upon 


age driven. 


The court upheld an order of the 
Corporation Commission denying the 
application but giving the right to an 
over-all deviation of 171% per cent on 
all classes and forbidding any further 
subdivision of classes one and three, 
the company. The 
Commission disapproval was not based 
expressly on the question of whether 


as pri ype sed by 


the deviation was uniform or not. Its 
order stated that the plan previously 
approved was based on a careful study 
that 
same 


of the experience of all insurers; 
should the 

general classifications to avoid con- 
fusion; that the 
based on its own experience alone and 


all companies use 


\llstate’s plan was 


that it was not based on actual mile 
age driven but upon the owner’s esti- 
mate. The court held that in general 
the Virginia law contemplated that 
The court 
in upholding the Corporation Com 
mission stated that the law gave broad 


classifications be uniform. 


discretion to the Corporation Com 
mission on the matter of deviations, 
permitting their disapproval if “not 
justified or resulting in premiums that 
would be excessive, inadequate or un 
fairly discriminatory.” The court also 
held that the burden of proof on the 
deviation was with the applicant. 

In 1938 the Oklahoma 
Court decided two separate deviation 
cases, American Druggists Fire Insur- 
ance Company v. State Insurance Board 
of Oklahoma, 184 Okla. 66, 84 P. 2d 
614 (1938) and Utilities Insurance Com- 
pany of Missouri v. State Insurance 
Board of Oklahoma, 184 Okla. 234, 84 


P. 2d 619. The cases provided inter- 
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esting contrast as to what the court 
support of a 
In the American 


viewed as adequate 
downward deviation. 
Druggists case, where the deviation 
was granted, the record showed the 
company to be thoroughly solvent and 
that it had made a fair underwriting 
profit under similar deviations. Fig- 
ures showed the company had a ratio 
of $6 in assets to every $1 of liability 
as compared to smaller ratios for sev 
eral larger companies in the business. 
For the five preceding years the com- 
pany had showed a 4 per cent under 
writing profit and for the ten prior 
years a 16 per cent underwriting profit 
and, if standard rather than deviated 
rates had been charged, a 28 per cent 
profit would have been netted. On the 
other hand, in the Utilities case the 
evidence was insufficient to justify a 
reversal of the Board’s order denying 
the deviation. No financial statement 
was in the record. Premium and loss 
ratios had been introduced but no evi 
dence as to operating overhead, ex- 
pense load and other necessary facts 
to determine adequacy. There was no 
showing of the company’s net profit 
or dividends to stockholders. The com 
pany had been operating as a stock 
company in the state only for some 
three or four years, and although it 
operated in a total of eleven states 
the evidence introduced pertaining to 
its underwriting experience appeared 
inadequate to the court. 


In Washington, at a time prior to 
regulation of rates as to adequacy by 
that state, in State ex rel. Northwestern 
National Insurance Company v. Sulli 
van, 178 Wash. 436, 35 P. 2d 24 (1934) 


the court overruled the Commission 


er’s rejection of a deviation in fire 
rates. Another section of the law gave 
the Commissioner power to revoke a 
company’s license if the company pre 
cipitated a rate war or aided therein 
and by so doing issued insurance at a 
less rate than that filed or below the 
level deemed adequate by the Com 
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There was, however, no 
actual evidence that a rate war was 
in existence except the Commission- 
er’s honest opinion that one would be 
precipitated. The court held that the 
statute was inoperative until a rate 
war actually existed. “To hold other- 
wise would be to exalt forecasting 
and prophecy to the high level of 
actuality.” 


missioner. 


Matter of Allstate Insurance Com- 
pany Application for uniform deviation 
of 15% on fire and extended coverage 
rates, a decision of the New York In- 
surance Department issued January 
8, 1959, involved an application by a 
company which was relatively new in 
the fire insurance business although 
it had had considerable experience in 
the sale of automobile insurance. The 
Superintendent granted a 15 per cent 
deviation based on the company’s ex 
pectations that its loss ratios would 
approximate those of all of the com 
panies in the business and the demon 
stration of a 15 per cent saving in 
anticipated expenses. The decision 
shows the mathematical calculation of 
the various components of the antici- 
pated premiums, and also comments 
on methods of expense allocation. 


In Virginia the Corporation Com 
mission apparently adopted a 
philosophy of permitting only those 
fire deviations which can be justified 


has 


on the basis of expense savings alone. 
In American Druggists Insurance Com- 
pany v. Commonwealth, 201 Va. 275, 
110 S. E. 2d 509 (1959), the named 
company, a specialist in the insuring 
of drug stores, had operated on a 25 
per cent from 1922 
1958, but was denied renewal of its 
deviation at the 25 per cent figure. It 


deviation until 


was given leave to file for a 15 per 


cent deviation. While the departure 


from bureau rate levels could be 
justified on the basis of the com- 
pany’s countrywide loss and expense 


experience or its loss and expense ex- 


483 





perience in Virginia, particularly as 
modified by reinsurance cessions, only 
15 points out of the proposed 25 could 
be justified by savings in expense. 
The court sketched the history of 
in Vir 


ginia and the enactment of the 1948 


uniform fire insurance rates 


deviation section. As to the company’s 
position that separate rates should be 
charged for each company that re 
quests separate rates, if it could jus 
tify it and the statute permitted, the 
court commented : 


“Tt is not difficult to see what such 
a practice would do to the rate pat 
tern that the Commission has estab 
lished. The appellant insures only the 
property of druggists. By so select 
ing its had a favorable 
loss experience, the risk from confla 
gration has lessened and its profits 
[f all 


of these elements must be considered 


risks it has 


from its reinsurance program. 


in establishing its rates, all other com- 
panies similarly situated will be en 
titled to like treatment. The result 
could be very high rates on non-select 
risks and a hodge podge of insurance 
rates following no definite pattern.” 


It quoted with approval the Cor- 
poration Commission’s memorandum 
stating that the loss ratio for all com- 
panies is treated as the expected loss 
ratio for each company. 


“The fact that a particular appli- 
cant for a deviation has had a better 
than average loss ratio has never been 
allowed as a ground for permitting a 
deviation.” 


The court pointed out that any sav- 
ing could be transmitted to policy- 
holders by paying the same amounts 
in dividends and that the question in- 
volved was merely whether the com- 
panies should distribute the profits 
after they have earned them or be- 
fore they have earned them. 

\ similar result reached in 
Harford Mutual Insurance Company v. 
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was 


Commonwealth, 201 Va. 491, 112 S. E. 
2d 142 (1960). 


[In addition to the points urged in 
the American Druggists case, Harford 
objected to the Commission’s disre 
gard of its income from investment of 
unearned premiums. It took the posi 
tion that it was entirely proper to ig 
nore income derived from investment 
on previously accrued surplus but not 
proper to ignore income from the in 
vestment of current funds on hand. 
The court examined this point, stating 
that the income involved amounted to 
something over $32,000 per year, an 
amount which would not change the 
result in this case. 


In the Harford case the company 
also objected to the required applica 
tion Of a 9 per cent profit factor to a 
mutual company not operating for profit 
and needing no profit. The court pointed 
out that 
between stock and mutual companies. 


the law made no distinction 


The practice in Virginia had been to 
include a factor of 5 per cent for both 
types of companies: 

“The profit and contingencies factor 
in the formula is not to prescribe what 
the net earnings of insurance compa 
nies shall be or by what name their net 
earnings may be called. Its office is 
to aid in providing a rate for writing 
fire insurance which will enable all 
companies to stay solvent. The stock 
company calls its net earnings ‘profits’ 
and ordinarily pays out some of them 
to its stockholders. This mutual calls 
its net earnings ‘surplus’ and holds it 
for the benefit of 


We Sscc 
son for requiring favored treatment 


its pe licyhe yiders. 


no legal or logical rea 


for a mutual company which may or 
may not hold its net earnings for use 
in the expansion of its business and 
for the benefit of its policyholders 
over a stock company which may or 
may not pay out its net earnings as 


dividends to its stockholders.” 
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In Continental Casualty Company 7% 
Rogers, (CA-5, 1952), reversing 95 F. 
Supp. 342, a premium of two and one 
half times normal for a specific risk 
with adverse experience, agreed to 
by the insured and approved by the 
Insurance Commission, 


Louisiana was 


upheld under the deviation section. 


Commissions 


Rate making authority does not 
carry with it the power to prescribe 
rules as to commissions. In matters 
of Importers & Exporters Insurance v 
Rhoades, 239 N. Y. 420, 146 N. E. 


(1925), the 


pany sought to compel the defendant 
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plaintiff insurance com 


rating organization to furnish its 


services to the plaintiff. The rating 
because of the 


organization refused 


plaintiff’s unwillingness to agree to 


abide by the defendant’s rules as to 


commissions and the number of agen 
The 
plaintiff, stating that the rating organi 
statutory obli- 


which are, 


cies permitted. court held for 


zation was under a 
gation to provide rates, 
as a practical matter, necessary to 
do business. The defendant was not 
permitted to exclude the plaintiff by 
adopting rules which went beyond 
\ sequel to the 


above case was Northwestern National 


the fixing of rates. 


Insurance Company v. Pink, 4 FIRE AND 
CasuaLty Cases 375, 288 N. Y. 

43 N. E. 2d 442, although this did not 
directly involve a rating organization. 
See also Buffalo Association of Fire 
Underwriters v. Noxsel-Dimick Com 
pany, 235 A. 92, 256 N. Y. S. 263 
(1932), aff'd. without op. 260 N. Y. 
678, 184 N. E. 142; Rosensweig v. 
Whitney, 221 A. 8, 222 N. Y. S. 87 
(1927), State v. Allstate Insurance Com- 
pany, S. 2d 372 (1957); Hutchins Mu- 
Hazen, 105 
174 (1939). 
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tual Insurance Company, v 
F. 2d 53, 70 App. Ly €: 
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In Commercial Standard Insurance 
Company v. Board of Insurance Com- 
Texas, 34 S. W. 2d 343 
(Tex. Civ. App., 1931), it was held 
that the Texas Board did 
authority fire 
commissions under a law authorizing 
it to establish premium rates. 


missioners of 
not have 


to regulate insurance 


Compare, however, Virginia Associ 
ation of Insurance Agents v. Common 
wealth of Virginia, 201 Va. 249, 110 
S. E. 2d 223 (1959). This case consti 
tutes authority for the inclusion of a 
percentage allowance for commissions 
in a proposed rate filing. The court 
pointed out that the percentage was 
not controlling or binding on insurers 
or agents although it did concede that 
the percentages in the rating formula 
were “suggestive or persuasive for the 
insurer to follow.” 


Auditing 

Rating organizations in some lines 
of insurance audit policies to make 
the correct forms and rates are 
used. In Hobbins v. Hannam, 186 Wis. 
284, 202 N. W. 800 (1925), the court 
held that 
standing in court 
right of the Wisconsin Audit Bureau 


sure 


insurance agents had no 


to challenge the 


to audit the forms as desired by the 
companies. 

However, in /nsurance Company of 
North 
ported case in Kentucky, Franklin Cir- 


America v. Thurman, an unre- 
cuit Court (1956), the court held that 
the Insurance Commissioner under a 
law permitting but not expressly re- 
quiring auditing operations by rating 
bureaus could not compel all compa- 
nies to submit homeowners policies to 
the Kentucky Inspection Bureau for 
auditing. While the Commissioner un 
der his powers of examination could 
audit the policies, he could not dele- 
gate his authority to a privately oper- 
ated bureau. 
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APPLICATION OF 
APPROVED RATE FILINGS 


Premiums That Depart from 
Filed Rates and Rating Plans 


What 


agreed upon by 


the 
the parties differs 


happens if premium 
from that provided by accepted rate 
filings? One possible result is that 
the insurer, the broker or agent and, 
under some circumstances, the insured, 
may be subject to penalties for vio- 
lation of the rating law. This, of 
course, depends upon the particular 
statute and the facts of the individual 
case. Many statutes expressly pro- 
vide that the violation, to be subject 
to penalty, must be a knowing one. 


There is a remarkable absence of 
reported cases involving disciplinary 
action for violation of the rating laws. 
In Matter of New Jersey Fidelity & 
Plate Glass Company v. Van Schaick, 
236 A. 223, 259 N. Y. S. 108 (1932), 
aff'd. without op. 261 N. Y. 521, 185 
N. E. 721, it was held that in New 
York, in absence of specific statutory 
authority, the Superintendent cannot 
levy and collect penalties for viola- 
tion of the rating law. He should re- 
port the fact to the Attorney General, 
who may then proceed under other 
statutes which provide for civil ac- 
tions for penalties. 


dearth of 
authorities on the matter of the rela- 
tive rights of insurer and insured on 
an insurance policy for which an 
improper premium charge has been 
made or agreed upon. Almost all of 
the cases hold that regardless of the 
original agreement, the insured must 
pay, and the insurer is entitled to 
collect, no more and no less than the 
premiums prescribed by the appropri- 
ate rate filing. Thus, if the policy was 
issued at a premium less than that 
prescribed by the filings the company 
is entitled to the full 
premium. 
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There is, however, no 


collect legal 


This is the case despite 


mutual mistake, unilateral 


mistake, expiration of the policy term, 


claims of 


elements of estoppel and even alle 
gations of fraud on the part of the 
insurance representing 
that the initial premium agreed upon 


company in 


was the proper premium. 

Conversely, if the insured has agreed 
upon a premium higher than that pro- 
vided by the filings, he is not liable 
for the excess. If he has paid more 
than the premium developed by the 
filings, he is entitled to sue for the 
return of the difference. 


\bout the only restrictions recog 
nized by the courts on this doctrine 
are the applicable statute of limitations 
or, in the case of misclassification cases 
and errors in computation of experi- 
ence modifications, similar limitation 
periods in the form of rating rules. 


An agreement to charge a rate other 
than the premium produced by the 
filings is an illegal contract. How- 
ever, unlike most illegal contracts the 
courts refuse to apply the doctrine 
that parties in pari delictu will be left 
as the court finds them. Instead, in 
regard to premium obligations, the 
courts proceed to enforce the contract 
on the basis of the premium that should 
have been charged had the contract 
been in accordance with the rate fil- 
ings. This is based on the concept 
that any other doctrine would in ef- 
fect permit evasion of the rate regu- 
latory statutes and circumvent the 
basic mandate of the rating law that 
the premiums filed must be the ones 
charged. The doctrine finds its counter- 
part in the fields of public utilities and 


of common carriers. 

Cases supporting the general prin- 
ciple are too many for individual com- 
ment. See Bowen Motor Coaches, Inc 
v. New York Casualty Company, 19 
AUTOMOBILE CasEs 604, 139 F. 2d 332 
(1943) (agreement to substitute flat 
charge for premiums required to be 
determined on the basis of reports of 
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daily use, subsequently repudiated by 
company) ; Crawford v. McCorkle, 153 
S. W. 2d 334 (Tex. Civ. App., 1941) 
(agreement by interstate motor car 
rier to pay average rates of $409 per 
$218); Daniel v 
Tyrrel & Garth Investment Company, 
172 Tex. 213, 93 S. W. 2d 372 (1936) 


(agreement prior to passage of rate 


truck—Texas rate 


regulatory statute to issue title policies 
at price lower than rates subsequently 
established by Insurance 
Commissioners); Sunshine Bus Lines 
v. American Fidelity & Casualty Com- 
pany, 75 F. 2d 427 (1935) and Dixie 
Motor Coach Corporation v. American 
Fidelity & Casualty Company, 75 F. 2d 
428 (1935) (experience debit fixed by 


Board of 


insurance commission after effective 
date and after issuance of policy); 
Employers Liability Assurance Corpo 
ration v. Hayes Construction Company, 
243 N. Y. 261, 153 N. E. 68 (1926) 
(workmen’s compensation experience 
modification established seven months 
after effective date of policy—policy 
provided rate was subject to modifi 
cation in with rating 
American Mutual Liability In 
surance Company v. Plywoods-Plastics 
Corporation, 81 F. (1948) 


(workmen’s compensation policy retro 


accordance 
plans) ; 
Supp. 157 
spective Plan C—payable despite alle 
gation of fraud on part of company 
in verbally representing that premiums 
plus 13. per 
Great American Indemnity 
Abbott Glass Company, 
Municipal Ct., 149 Misc. 437, 267 
N. Y. S. 523 (1933) (workmen’s com 
pensation experience modification not 
communicated to insured until after 
expiration) ; Independence Indemnity 
Company v. Volk Company, Inc., 131 
Misc. 61, 226 N. Y. S. 457 (1927); 
Metropolitan Casualty Company v 
Rochester Fruit & Vegetable Company, 
232 A. 321, 249 N. Y. S. 572 (1931) ; 
Employers Liability Assurance Company 
v. Success Uncle Sam Cone Company, 
124 Misc. 614, 208 N. Y. S. 510 (1925) 


would be losses cent 
thereof) : 


Company v. 
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(workmen’s compensation classification 
corrected nine months after policy is- 
sued); Sadigur v. State, 267 A. 59, 44 
N. Y. S. 2d 571 (1943) (workmen’s 
compensation debit applied retroactively 
to State Fund 
Mutual Liability Insurance Company 
v. Davis, 178 Misc. 709, 26 N. Y. S. 
2d 211 discovered 


after policy inception and after com 


policy); - Imerican 


(misclassification 


pany audit without detection of error) ; 
American Mutual Liability Insurance 
Velletri Company, 282 A. 
¥. 5S. 2d Gil (i955); 


Company v 

3900, 124 N. 
Walker v. Bituminous Casualty Corpo 
40 S. E. 2d 228 1946) 
(suit for overcharge on compensation 


ration, (Ga., 
policy as result of retroactive reclassi 
fication by insurance commissioner) ; 
Employers Liability Assurance Corpo 
ration v. A. A. Electric Company, 305 
Ill. App. 209, 27 N. E. 2d 321 (1940) 
(retrospective correction of misclassif 
cation of Wisconsin workmen’s compen- 
enforced by Illinois 
court); Continental Fire & Casualty 
Insurance Corporation v. American 
Manufacturing Company, 206 S. W. 2d 
669 (Tex. Civ. App., 1947) (alleged 
promise by new compensation insur- 


sation exposure 


ance carrier to repay any short rate 
penalty applied by preceding carrier) ; 
Texas Soap Manufacturing Company v. 
American Automobile Insurance Com- 
pany, 227 S. W. 2d Civ. 
\pp., 1950) (workmen’s compensa- 
tion experience debit modified retro- 


376 (Tex. 


spectively after termination of policy 
period and adjustment of premium 
Associated Employ- 
ers Lloyds v. Dillingham, 262 S. W. 2d 


between parties) ; 


544 (defense 


of alleged 


company guaranteed 20 per cent dis 


(Vex: Civ. 
oral 


\pp., 1953) 
agreement whereby 
count from legally established rates) ; 
Employers Liability Assurance Corpo 
ration v. Arthur Morgan Trucking Com- 
pany, 236 Mo. 445, 156 N. W. 2d 8 
(1941) (risk obtained on theory that 
carrier could obtain 
rates based on division of payroll) ; 
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English Freight Company v. Knox, 18 
S. W. 2d 633 (Tex. Civ. App., 1944) 
(agreement to waive experience debit 
of predecessor concern) and Brown © 
Root v. Traders & 
Company, 135 S. W. 2d 534 (Tex. Civ. 
\pp., 1939) (overpayment of compen- 


General Insurance 


sation premium due to retrospective 
correction of experience modification 
because of charging death case of 
person not an employee of the risk) ; 
Commercial Standard Insurance Com 
pany v. Cleveland, 86 Ariz. 288, 345 P. 
2d 210 (1959) (surety bond); Stand 
ard Accident Insurance Company v 
Malibu Dude Ranch, Inc., 164 A. 2d 22 
(Pa., 1960) (three-year policy issued 
by mistake for one-year premium) ; 
Genkinger v. City of New Castle, 188 
Pa. Super. 229, 146 A. 2d 640 (1958) 
(public official bond). 

In Battles v. Braniff Railways, Inc., 
146 F. 2d 336 (CA-5, 1945), the re 
ceiver of an insolvent company sued 
for unpaid premiums. The defendant 
and the had that a 
compensation policy would be issued 


carrier agreed 
to the defendant with a payment of a 
fixed premium of $100, but that the 
defendant would not be liable for pre 
miums nor the company for losses. 
The purpose of this transaction was 
to supply a “fronting” policy, putting 
defendant in compliance with the 
Texas Workmen’s Compensation Law. 
would 
liability under it 
by having the risk underwritten in 
Lloyds of London. The 
was carried out and all losses paid 
by Lloyds. The court held that this 
agreement for premium less than the 
rates fixed by statute was illegal and 


However, the defendant save 


the insurer from 


agreement 


that the arrangement was ineffective 
against a suit on the policy for pre- 
miums due. However, it held for the 
the grounds that the 
applicable four-year statute of limi- 
tations had run. 

Glenn H 
>. Wi 
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defendant on 


McCarthy v. Knox, 186 
2d 832 (Tex. Civ. App., 1945), 


It is not unusual in cases of insurance 
difficult to place, or insurance in car- 
riers mot paying commissions, for 
brokers to arrange by agreement with 
their clients for the insured to pay 
an additional service charge to the 
broker, in addition to any commis- 
sion that he may receive from the 
insurer, says the author. 


was a successful suit by the liquidator 


of a company to recover additional 
compensation premiums. The liqui 
dator discovered an agreement be- 
tween the company and the defendant 
whereby the company was to retain 
45 per cent of standard premium. The 
remaining 55 per cent was to be ap- 
plied to the payment of claims, with 
the balance of the 55 per cent remain- 
ing after payment of claims to revert 
to the defendants. The court held 
that, the credit having been 
concealed on the company books, the 
statute of limitations did not 
to run until plaintiff's appointment as 
liquidator. 

Stephen Peabody, Jr. & Company, Inc. 
v. Travelers Insurance Company, 240 
N. Y. 511, 148 N. E. 661, 42 4. L. R. 


1090 (1925), was a suit by an insur- 


actual 


begin 


ance broker for commissions on a 
compensation policy which the com- 
pany was alleged to have agreed to 
issue at rates which would not exceed 
an agreed level, notwithstanding the 
fact that the rate filings provided for 
higher rates. The court held the agree- 
ment void and held that the broker 
could not sue the company for its fail- 
ure to carry out the agreement. 

In Commissioners of State Insurance 
Fund v. Sealand Marine & Mainte 
nance Corporation, 178 N. Y. S. 2d 257 
(1958), a suit for workmen’s compen 
sation premiums, the court held that 
it was no that the insured 
had objected to the classifications in 


defense 


which its employees were placed and 
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determination of the 
the rating 


was awaiting 


classification matter by 


board. 


Employers Liability Assurance Cor- 
poration v. Fischer & Porter Company, 
167 Pa. Super. 448, 75 A. 2d 8 (1950), 
involved policies written at a time 
when Pennsylvania regulated work- 
men’s compensation rates but did not 
regulate liability insurance rates. The 
plaintiff company had insured the 
defendant manufacturer for several 
for both The com 
insurance developed bad 
experience. On the lia 
bility insurance in 1944 and 1945 the 
company the the 
liability insurance from the regular 
normal manual rates substantially. In 
a suit for premium on both contracts, 


years coverages. 
pensation 
renewal of 


increased rates on 


the court upheld a counterclaim stat 
ing that the insurer was prohibited 
from charging a premium for compen 
sation in excess of the approved rate 
and that its action in this case, under 
the guise of collecting an increased 
premium on public liability is, in reality, 
a suit to recover premiums above the 
lawfully established rate on the work 
men’s compensation policy. The law 
cannot thus be circumvented by do 
ing indirectly what could not be done 
directly. 


\lthough not a suit for premiums, 
National In 
Mortensen, 1 Fir 
118, 230 Wis. 


(1939), involves a 


the case of Northwestern 
surance Company Vv 
AND CASUALTY CASES 
377, 284 N. W. 13 
somewhat similar situation. Here the 
plaintiff sued to restrain the defendant 
insurance commissioner from apply- 
ing the fire insurance rating act to 
certain inland marine policies, specifi 
cally, fine arts coverage issued to an 
art gallery. The court held that the 
companies could not by custom so 
the 


marine insurance so as to modify the 


expand and distort concept of 


obligation to use scheduled fire rates. 
The court held that the policy did 
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not come under the existing marine 
statute of Wisconsin which then con- 
fined marine risks of 
transportation and the sea. See also, 


insurance to 


on somewhat the same point, /nsur- 
ance Company of North America wv. 
Commissioner of Insurance, 134 N. E. 
2d 423 (1956). 


In Hanover Fire Insurance Company 
v. Hidalgo, DC ot Puerto Rico, 147 EF. 
Supp. 678 (1957), the court issued a 
declaratory judgment that the rating 
laws of Puerto Rico applied to fire 
and allied lines insurance on property 
of the Commonwealth and its instru 
mentalities. The court held there was 
no basis for an exception to the rating 
law in favor of properties owned by 


the sovereign. 


Exceptions 


Not all courts have adhered to the 
doctrine completely. Thus in Home 
Insurance Company v. Albers Super- 
markets, Inc., 103 N. E. 2d 17 (1950), 
in a premium suit on a fire insurance 
reporting form policy, the court dis- 
the insurance 


regarded a claim by 


company that it could not charge a 


rate lower than that fixed under the 
rating law. 

In McCullough Transfer Company 7% 
Virginia Surety Company, 213 F. 2d 
440 (CA-6, 1954), the court upheld a 
judgment for the insurance company 
in a suit to recover additional pre- 
mium against a trucking concern on 
a retrospective endorsement, despite 
the fact that the had 
never been filed under the Ohio rating 
law. The court, on reading the entire 


endorsement 


rating act, concluded that the purpose 
was regulation by imposition of penal- 
ties rather than by declaring a con- 
tract illegal and void. It held the 
contract was not, therefore, void under 
the law or as against public policy 
and, since the defendant had had the 
benefit of full performance, he should 
pay the additional premium. 
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The case of Zurich General Accident 
& Liability Insurance Company v. Fort 
Worth Laundry Company, 63 S. W. 2d 
236 (Tex. Civ. App., 1933), seems to 
run against the weight of Texas au- 
thority. This was a suit for compen 
sation premiums covering truck drivers 
concededly employees of the defend- 
The contract 
despite protestations of the company 
that the employees were independent 
contractors that the premiums 
had been paid on such a basis. The 
court held that the 
pany had waived all right to recover 
the premiums they were now seeking 


ant. had been written 


and 


Insurance com- 


to recover. 


It should also be remembered that, 
whose 


in cases of individual risks 
hazards are greater than normal, many 
laws make specific provisions for the 
a rate higher than the 
filed rate, upon consent of the insured 
and approval by the Insurance De- 
partment. See, for Conti- 
nental Casualty Company v. Rogers, 
194 F. 2d 582 (CA-5, 1952), reversing 
95 F. Supp. 342. 


charging of 


instance, 


In Fidelity & Casualty Company v. 
Nello L. Teer Company, 179 F. Supp. 
538 (DC, N. C., 1960), the defendant 
had been insured under retrospective 
rating plan D for the year ending 
December 31, 1953. Shortly after that 
time he and 
asked for a settlement of any return 
premiums, as of June, 1954 instead of 
the valuation date established by the 
endorsement (18 months after the end 
of the policy year). The company and 


went out of business 


the insured worked out an agreement 
and settlement was made on this basis. 


The loss reserves having developed 
unfavorably after the settlement, the 
plaintiff insurance company sued on 
the later valuation date 
specified in the policy, claiming that 


the basis of 


the settlement contracts were illegal 
as a violation of the rating law. The 
court held that the settlements were 
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valid. There was a bona fide dispute 
existing as to the amounts owing. 
Neither had 


lating the rating statute or the laws 


party any idea of vio- 
against rebating. To the same effect, 
see Fidelity & Casualty Company v 
Nello L. Teer Company, 250 N. C. 547, 


109 S. E. 2d 171 (1959). 


In the state of New York, the State 
Compensation Insurance Fund is not 
subject to the Rating Act and may 
charge rates in excess of the standard 
bureau Skating Vanities Com- 
pany v. 119 N. Y. S. 2d 184 


(1953). 


rates. 
State, 


While insurance brokers are custom 


arily compensated solely from com 
missions received from the insurer, it 
is not unusual in cases of insurance 
difficult to place or insurance in car 
riers not paying 
brokers to arrange by agreement with 
the pay 


an additional service charge to the 


commissions for 


their clients for insured to 
broker, in addition to any commission 
that he may receive from the insurer. 
In Coro Brokerage, Inc. v. Rickard, 29 
N. J. 295, 148 A. 2d 817 (1959), the 


plaintiff brokerage concern sued the 


insured to collect such a 


The defendant 


defendant 
service charge. oper 
ated a taxicab company and the plain 
tiff, at the defendant’s request, had 
placed coverage in the Assigned Risk 
Plan on the basis of an agreement that 
the defendant would pay the plaintiff 
a 10 per cent service charge. Later 
the policy was cancelled for nonpay 
ment. The suit was for 10 per cent 
of the total premium. 


The lower court had held the agree 
ment unenforceable on the theory that 
the filed rate included all amounts that 
the broker was entitled to. The Su 
preme Court reversed, holding that 
although the law states that no in- 
surer, agent shall demand 
a premium in excess of that provided 


broker or 


by the filed rating system, it also went 
on to state that nothing therein shall 
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be construed as prohibiting the pay 
ment of commissions or other com- 
pensation to agents and brokers. The 
service charge paid to the broker was 
neither a profit nor expense to the 
insurer and had no effect on the rate 
or premium. 
separate contract. 


It was the subject of a 


Classifications— 
Errors and Disputes: 


Payroll and Auditing Rules 


As a corollary to the rule discussed 
in the last section, that the filed rates 
prevail despite errors and despite agree 
ments to the contrary, it follows that 
if a risk has been misclassified it has 
not been charged the appropriate pre 
mium and that a correction is in or- 
der, with consequent adjustment of 


the premium either way 


Thus, in Employers Liability Assur- 
ance Company v Uncle Sam 
Cone Company, Mise. 614, 208 
N. Y. S. 510 the defendant 
insured had originally been classified 
; food 


was inspected 


Success 
124 

(1925), 
manufacturer of sundries. 
concern 


as a 
The 
rating board and classified as a bakery 
at a substantially higher rate. Nine 
months after issuing the policy, the 
insurance company issued an endorse- 


by the 


ment changing the class from incep 
The held that the 
pany could recover the premium at the 


tion. court com 


higher rate. The parties contracted 
with reference to rates approved by 
the Superintendent of Insurance and 
the rate on the policy was tentative 
the 
American Mutual Liability Insurance 
Company, v. Davis, 178 Misc. 709, 26 
Ms xs oh Oe oak: Mutual 
Liability Insurance Company v. Velletri 
Company, 282 A. D. 500, 124 N. Y. S. 
2d 871 (1953) ; Employers Liability As- 
surance Corporation v. A. A. Electric 
Company, 305 Ill. App. 209, 27 N. E. 
2d 321 (1940). 


only. Cases to same effect are 


American 
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situation 
sented in Kaplan v. Travelers Insur- 
ance Company, 152 Misc. 274 
N. Y. S. 318 (1934) (see also 149 Mise. 
860, 269 N. Y. S. 560 aff'd. 154 Mise. 
16, 277 N. Y. S. 95). Here the plain 
tiff the basis of a 
misclassification on a compensation 


The converse was pre- 


825 


sued on claim of 
policy for the difference in premium for 
five expired policy years. The court held 
for the defendant insurance company 
on the basis of a rating rule requiring 
applications for changes in classifica 
tion to be filed with the rating bureau 
no later than 12 months from expt 
There was no 
mistake, or of 


ration. evidence of 
mutual bad faith or 
arbitrary action on the part of either 
party. 

There are a number of cases dealing 
between two or more 
See United States Wall 
132 
(1937) 


versus 


with choices 
classifications. 
paper v. Industrial 
Ohio St. 372, 7 N. 
(interior papering and painting 


Commission, 
I. 2d 798 


classification applying to both interior 
State ex rel 
Industrial 
, 24N. E. 


mining under 


and exterior decorating) ; 
River Mining Company 

Commission, 136 Ohio St. 
2d 947 (1940) 
ground versus coal mining surface) ; 
Rice v. Continental Casualty Company, 
153 F. 2d 964 (CA-5, 1946) 
classifications dealing with construction 
and/or repairing of boats); O’Neill v 
Industrial Furnaces, Inc., 72 Ariz. 149, 
231 P. 2d 768 (1951) 


thority of Industrial Commission to 


z 
2? | 


(coal 


(two 


(upholds au 


settle disputed classifications in Ari 
zona State Fund) ; Hopkins v. Depart 
ment of Labor & Industries, 190 Wash. 
251, 67 P. 2d 872 (1937) (boiler busi 
ness versus building business) ; State 
ex rel. McHugh v. Industrial Commis 
sion, 140 Ohio St. 143, 42 N. E. 2d 774 
(1942) (classification of contractor un- 
der governing classification of general 
building construction as opposed to 
separate classifications of employees 
Rum- 


Indus- 


on basis of division of payroll ir 
sey v. Department of Labor & 


491 





iriés, 
(1937) 


crete 


214 


con 


192 Wash. 538, 74 P. 2d 
building versus 
construction); Pacific Iron & 
Metal Company v. Department of Labor 
& Industries, 195 P. 2d 301, 13 Wash. 


2d 419 (1942) (proposed division of 


1 
I 


(bridge 


various 
working in cloth, 
forth): Parker wv. 
Department of Labor & Industries, 14 
Wash. 2d 481, 128 P. 2d 497 (1942) 


(flood control work classified as ““dam 


payroll of junk dealer into 
classifications as 


textiles, and so 


construction” rather than ditches and 
canals, excavation N. O. C 
N. O. C. and diking) ; 
Accident & Liability Insurance Com 
Dennis Trucking Company, 112 
\pp. 153, 44 N. E. 2d 206 (1942) 
United 
Pearl 
‘ompany, 
App., 
(auto dismantler versus junk 
State ex rel. Reaugh Construc- 


grading 


Zurich General 


pany v 
Ind. 
(rigging 
Employers Casualty Company v 
man Auto Parts & Supply ( 
73 S. W. 2d 374 
1943) 
dealer ) ; 


versus wrecking) ; 


(Tex. Civ. 


tion Company v. Industrial Commission, 
119 Ohio St. 205, 162 N. E. 800 (1928) 
(classification of general contractor on 
governing classification rather than by 
division of payroll into specific occu 
pations); Shortridge v. Hipolito Com 
114 Cal. \pp. 682, 300 P. 467 
(1931) (salesmen versus window screen 
installers) ; State v. Chicago Milwaukee 
& Puget Sound Railway Company, 80 
Wash. 435, 141 P. 897 (1914) 
nel construction versus railway con- 
struction). 


pany, 


(tun- 


Workmen's compensation premiums 
are, for the most part, developed by 


the application of class rates to pay 
rolls. ( 


kccasionally, disputes arise as 
to the proper amount of payroll to be 
included. As a part of the rate filings 
there exist rules as to payroll audit- 
ing, payroll records and the determi- 
nation of the total payroll exposure. 
The courts hold such rules to be bind- 
ing upon insureds and companies alike. 
For cases involving disputes as to calcu- 
lation of payrolls, see Commissioners 
of State Insurance Fund v, Mascali- 
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Robke Company, Inc., 208 Misc. 316, 
145 N. Y. S. 2d 374 (1955), aff’d. with 
out op. 1 A. 2d 945, 151 N. Y. S. 2d 
608; Employers Mutual Liability Insur 
ance Company v. Bromley, 4 Misc. 2d 
702, 158 N. Y. S. 2d 669 (1957) - Acci 
dent & Casualty Insurance Company v 
Mercer Products, Inc., 199 Misc. 822, 
105 N. Y. S. 2d 278 (1951); Zuric/ 
General Accident & Liability Insurance 
Company v. Fort Worth Laundry Com 
pany, 63S. W. 2d 236 (Tex. Civ. \pp., 
1933); Miller v. Garford Laboratories, 
172 Misc. 567, 16.0. ¥: SS. Ze 279 
(1939): Harris v. Lambros, 56 F. 2d 
488 (App. D. C., 1932). 


Experience Rating Plans— 
Individual Modifications 

a number of hti- 
gated cases on the question of what 


There have been 
losses are properly chargeable to the 
experience of a particular risk. 

In workmen’s compensation insur 
ance, as well as other lines, it is quite 
likely that as of the time the experi 
ence modification is to be computed, 
some of the losses in the experience 
period have not been paid. 


The plans provide that outstanding 
loss reserves (by which provision is 
made for future payment of these lia 
bilities) are to be included in the calcu 
lation of the experience modification. 
This is true in both prospective ex 
perience rating plans and retrospective 
plans. In Industrial Commission v. Ari 
zona Power Company, 37 Ariz. 425, 295 
P. 305, 297 P. 452 (1931), the defend- 
ant insured insisted that only loss pay 
ments should be included and wished 
to exclude the present value of future 
payments on incurred losses. The court 
held that 
dorsement, the rates were subject to 


under the terms of the en 


the experience rating plan of the In 
dustrial Commission and this in turn 
made it clear that the total value of 
incurred losses was to be included. 
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In Wisconsin Compensation Rating & 
Inspection Bureau v. Mortensen, 227 
Wis. 335, 277 N. W. 679 (1938), the 
insurance commissioner had retroac 
tively reduced the debit of the 
under consideration by eliminating the 


risk 


reserves on several individual em 
ployees who had claimed to have con 
tracted silicosis. The reason for this 
the belief that 
there was no liability for these cases. 
\ctually, several of had 
settled. The filed rate manual contained 


specific provisions limiting sharply the 


was Commissioner's 


them been 


basis upon which rates could be re 
viewed because of decisions made sub 
sequent to the date of valuation. The 
modifications ordered by the Insurance: 
Commissioner did not comply with 
these rules and the court held that under 
the circumstances he could not order 
retroactive adjustment of the rates. 
On the other hand, in State ex rel 
Zone Cab Industrial 
Commission of Ohio, 132 Ohio St. 437, 
s N. Ee. 2d 438 (1937) (see also 132 


Ohio St. 156,5 N 


Corporation v 


E. 2d 477) the court 
refused to permit the Ohio State Fund 
to include a contingent reserve to cover 
claims brought covering the deaths of 
four taxicab drivers, it having been 
decided after litigation that these driv 
ers were independent contractors and 
that no compensation was payable. 
See also State ex rel. Red Jacket Coal 
Company v. Stokes, 94 S. E. 2d 634 
(1956). 

In Brown & Root v. Traders & Gen 
eral Insurance Company, 135 S. W. 2d 
534 (Tex. Civ. App., 1939), an insured 
was held to be entitled to retrospective 
correction of his premium where he 
had been erroneously charged with the 
death of a person not his employee. 

The fact that 
standing losses was calculated as of 


the reserve for out 


May 31, instead of June 3, as speci 
fied under the retrospective endorse 
ment was dismissed as inconsequential 
in Wimpy v. Maryland Casualty Com 
pany, 223 F. 2d 649 (CA-5, 1955). 
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In State ex rel. 
Inc. v 
168 


Superior Foundry 
Industrial Commission of Ohio, 
Ohio St. 537, 156 N. E. 2d 742 
(1959), the court upheld a rule under 
the Ohio Workmen’s Compensation 
system which provided for the charg 
ing of a silicosis case against the em 
ployer’s experience as of the date the 
total disability began, rather than the 
date of the last known exposure. 


\ number of compensation plans 


provide for the charging of an aver 
value, than 


value of the case, for certain types of 


age rather the specifi 
serious accidents, such as fatal cases. 
In Peerless Coal & Coke 
State Compensation Commissioner, 113 
W. Va. 6, 166 S. E. 529 (1932), the 


court upheld charging the risk’s ex 


Company 7 


perience with the average cost of a 
fatal case even though the particular 
deceased employee had no depend 
ents and there would be no payment. 
Similarly, in State ex rel. Crystal Tis 
sue Company v. Industrial C 
129 Ohio St. 320, 195 N. E. 546 (1935), 


the court upheld charging the plain 


yNMISSION, 


tiff’s experience with the entire amount 
of an award made to an injured em 
ployee, even though the claimant died 
before all of the money had been paid 
and the unpaid balance under the Ohio 


law abated. 


\nother problem which has pro 
duced difficulty in experience rating is 
the extent to which experience debits 
or credits follow a business enterprise 
in the event of a change of ownership, 
Related 
to this is the extent concerns having 


reorganization, or merger. 


common or interlocking ownership 


should be treated as a single entity 
Rat 


ing plans commonly provide for these 


for experience rating purposes. 


contingencies by rules. Cases invol\ 
ing such problems include: /ndemnity 
Insurance Company of North America 
v. Rutherford Freight Lines, 192 Va. 
257. 64 S. E. 2d 668 (1951) (sale of 
all stock to new owners, completely 


Red Arrow 
493 


new board and officers) : 





Lines v. American F. & C. 
S. W. 2d 240 (1949) 


Alamo Ex- 


Freight 
Company, 225 


(change of ownership) ; 
press, Inc. v. American Fidelity & Casu 
alty Company, 250 S. W. 2d 602 (Tex. 
Civ. App., 1952) (corporation succeed- 
ing partnership) ; Puget Sound Bridge 


> Dredging Company v. Department of 


Labor & Industries, 26 Wash. 2d 534, 
174 P. 2d 541 (1946) (joint venture 
liquidated and continued in single corpo- 
Artificial Ice & Fuel Company 
Industries, 


ration) ; 
v. Department of Labor & 
212 P. 2d 489 (change from corpora 
tion to partnership) ; Monroe Logging 
Company v. Department of Labor & 
Industries, 2 Wash. 2d 800, 153 P. 2d 
511 -(1945) (sale of corporation and 
continuance as joint venture); Eng 
lish Freight Company v. Knox, 180 
S. W. 2d 633 (Tex. Civ. App., 1944) 
(change from proprietorship to corpo- 
ration) ; Metropolitan Distributors, Inc 
v. Pink, 250 A. 799, 294 N. Y. S. 355 
(1937) (interlocking stock ownership 
and common operation through hold 
State ex rel. H. K. Por- 
Klapp, 159 N. E. 2d 
(sale of business to smaller 
corporation) ; Miller-Todd Coal Com- 
State Compensation Commis 


115 W. Va. 326, 175 S. E. 856 


(purchase of concern by an 


ing company) ; 
ter Company 7 
360 (Ohio) 


pany v 
s1ONne - 
( 193 1) 


other at judicial sale). 


Effect of Rate Filings 
on Matters of Disputed Coverage 


By necessity, and, indeed, by stat 


ute in most states, rate filings must 
give some description of the coverage 
to which the rates are to apply. Rates 
vary between the types of somewhat 
which are the sub 


related activities 


ject of insurance. In a number of 
cases involving matters of disputed 
coverage, the courts have turned to 
rate filings to determine whether a 
particular policy applied to an activity 


or whether the insured was receiving 
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> 
From time to time litigation has 
arisen on the theory that _policy- 
holders’ dividends under participat- 
ing policies are somehow subject to 
rating laws or anti-rebate laws. Most 
modern rating statutes clearly indi- 
cate that they do not apply to policy- 
holders’ dividends. 

° 
everything in the way of coverage that 
he had paid for. 

For example, in Kennedy v. (Ameri 
can) Lumbermens Mutual Casualty 
Company, 274 A. 561, 85 N. Y. S. 2d 
428 (1948), the company had insured 
a one-half ton pickup truck. The rat 
ing bureau later filed a rule classify 
such trucks as private passenger 
“Drive Other Cars” 
the 
passenger insurance but not on cars 


ing 
vehicles. cover 


age applies in case of private 
classified as commercial vehicles. The 
policy was subsequently renewed by 
The court held that the 
renewal policy was held to embrace 
the change in the policy brought about 
by the filing even though the origi 
trucks 
hold 


said, would dis 


a certificate. 


nal contract did not classify 
as private passenger cars. To 
otherwise, the court 
criminate as against other customers 
in these same classifications. 

In Borough of Ambridge v. Home 
Mutual Casualty Company 14 Auto 
MOBILE CASsEs 2d 1049, 186 Pa. Super. 
142 A. 2d 316 (1958), the plain 


insured 


IQS 
tiff municipality under 
landlords and tenants lia 
‘ The schedule of oper 
ations described the hazards as “‘streets 


Was 
an owner®nrs, 


bility policy. 


and sidewalks number 379.” The ques 
tion in the case was whether the policy 
covered injuries by a runaway steam 
roller. The position of the company 
as sustained by the court, was that 
the filed under 


classification coverage 


manual noted, 
379, that the 
excluded claims arising out of owner 


rate 


ship, maintenance or use of vehicles. 
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The policy itself had no such exclu- 
sion. The court upheld the admission 
of the rate manual material into evi 
stated that the 
classifications, rules and rates of the 
the 
department were part and parcel of 


dence and manual 


company on file with insurance 
the contract even though not attached 
to the policy or referred to, except by 
code number. 

Mulkey v. Traders & General Insur- 
ance Company, 93 S. W. 2d 582 (Tex. 
Civ. App., 1936), is a case where the 
court considered the compensation rate 
manual and various code numbers 
therein, in determining whether the 
policy was intended to cover all or 


only a part of a risk’s operations 


Extra-Territorial Application 
of Filed Rates 


Most rating laws apply to the in 
surance of all objects or activities in 
the regulated lines within the regu 
state. There are, of 


lating course, 


many cases, including several in the 
field of 


confirm the power of a sovereign state 


insurance regulation, which 
to impose certain requirements, some 
their 
effect, as a condition to doing busi 
the state. In the 
insurance rating, however, there seems 


of which are extraterritorial in 


ness within 
to be no “bellwether” 


the 
statutes can be carried in their practi 


case definitely 
settling degree to which such 
cal administration. 
New York Title & 
v. Tarver, 51 F. 
op, Zee U.S. Se4,-32 S.. Ct. 
L. Ed. 922 (1931) 
Travelers Insurance ( 
Mise. 266, 190 A. 


See, for example, 
Mortgage Company 
2d 584 aff'd. without 
313, 76 
and Rybasack v 
company, 15 N. J. 


308 (1937). 


Dividends 


From time to time litigation has 
arisen on the theory that policyhold 
ers’ dividends under participating poli 
cles somehow 


are subject to rating 
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field of 


laws or anti-rebate laws. Most mod- 
ern rating statutes clearly indicate 
that they do not apply to policyhold- 


ers’ dividends. 

The leading case on the subject is 
General Insurance Company of Amer- 
ica v. State Insurance Board, 189 Okla. 
524, 118 P. 2d 392, 137 A. L. R. 1026 
(1941). The plaintiff, a participating 
fire company, had 
been ordered by the Insurance Board 


stock insurance 


to discontinue the writing of partici- 
pating fire insurance. The Board con 
tended (1) that payment of a dividend 
> 


anti-rebate 
payment of 


violated the statute, | 
that such such dividend 
as the board of directors might de 
termine invaded the province of the 
State Insurance Board in its right to 
regulate rates and, (3) that the method 


) 


of operation constituted an unlawful 
discrimination as between policyhold 
ers of General and those of First Na 
tional, an affliated company, whose 
policies were not participating. The 
court held for the 
three points: 


company on all 


that 


earnings 


Thé: tact 
tributable 


the amount of dis 
paid to each 
policyholder is measured by the amount 
of premium paid is not important, 
and does not establish that it is a re 
bate of premium instead of a payment 
of dividend distributable earn 
find 
the Board relies to 
justify us in saying that the right of 
the Board to regulate insurance rates 
carries with it the right to regulate 
the declarations of dividends. Dividends 


from 
We 


which 


ings. 


Statute on 


nothing in the 


are payable only out of distributable 
earnings, and ample authority is given 
the State Insurance Board to protect 
the insuring public if unlawful or ex 
cessive dividends are declared so as to 
threaten the 


panies. Since dividends are pay 


the solvency of com 
able only out of net earnings, and the 
net 
until the end of the business year, it 


earnings cannot be ascertained 


would not be possible for the com 
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panies to file with the general basis 
schedule of the dividend rate. 
There is no language in the statutes 
the Board 
conclusion the 


rates 


Insurance 
that 


relied on by 


justifying the 


Board may interfere with the right 
of the 
best judgment in determining whether 
to pay a dividend to the policyholders, 


board of directors to use its 


or in fixing the amount of the divi 


dends.”’ 


Cases to the same effect are: State 
x rel. Merchants Fire Insurance Com 
110 Ohio St. 

General In- 


pany of Indiana v. Comn., 

404, 144 N. E. 130 (1924) ; 
mmpany of America v. Earle, 
40. 65 P. 2d 1414 (1937); 
Department of Insurance of Indiana v 
Verchants Fire Insurance Company of 
Indiana, 222 Ind. 611, 57 N. E. 2d 62 
(1944): Board of Insurance Commis 
sioners v. Texas Employers Association, 
189 S. W. 2d 47 (Tex. Div. App., 
1945), aff'd. 192 S. W. 2d 149. 


surance C 
156 ( re. 


The Texas Employers case involved 
an attempt by the Board of Insur- 
ance Commissioners by directives 
dealing with workmen's compensation 
retrospective rating plans, to compel 
all participating carriers to file their 
plans of determining and distributing 
dividends in complete detail and to 
secure approval of the Board for the 
use of such plans. The court held the 
attempt invalid and made it clear that 
the authority of the Board over rates 
gave it no control over dividends. 
The court also held that the practice 
of the carrier in the payment of divi- 
dends as between groups or between 
policyholders within groups, based 
upon loss experience within or be- 
tween groups, did not constitute un- 
lawful discrimination. 


Payment of workmen’s compensa- 
tion the the 
experience of all policyholder mem- 
bers of a particular trade association, 
was upheld in State Compensation In- 
surance Fund v. Industrial Accident 
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dividends on basis of 


Commission, 56 Cal. 
P. 2d 890 (1942). 


App. 2d 443. 132 


\s is made clear in the above cases, 
dividends is dis 
the 
and, 


determination of 


cretionary with the directors of 


insurance company concerned 
customarily, such dividends are not 
declared ur.til the end of the policy 
term approaches. Consequently, a 
a dividend or to pay a 


to pay 


promise to pay 
dividend at a certain rate or 
a dividend of a particular size on the 
occurring of certain contingencies, 
such as a satisfactory loss ratio by the 
individual insured, is improper and 
such an agreement is unenforceable. 
Thus, in Contractors Safety, Association 
v. California Compensation Insurance 
Company, 307 P. 2d 626 (Cal., DC of 
\pp., 1957), the plaintiff sued on an 
alleged agreement by the defendant 
to pay a dividend on a workmen's 
compensation policy. Plaintiff claimed 
that defendant had sold the insurance 
by representing that dividends would 
be paid according to a stated schedule 
to group insureds where the loss ratio 
was 65 per cent or less and surplus 
payment of the 


The court held the alleged 


was available for 
dividend. 
agreement to be and 


illegal unen 


forceable. 


The court did not seem to question 
the 
workmen’s compensation carriers, par 
ticularly in California, of varying divi- 


yractice, cOmMmmon among certain 
5 


dend scales according to the size of 
premium and the loss ratio of the indi 
vidual insured, but made it clear that 
any agreement to pay such dividend 
regardless of earnings or regardless of 
the action of the company’s directors 
To the same ef 
fect see Key System Transit Lines v 
Pacific Employers’ Insurance Company, 
345 P. 2d 854 (1959) 
P. 2d 548). the 
recovery to a plaintiff who alleged 


was not enforceable. 


(vacating 336 


Here court denied 


an oral agreement to pay a dividend 
based on the excess of the premium 
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sum of (1) losses and 


(administration 


er the 
per 


paid 


OV 
(2¥ 25.5 


cent 
fees) of the workmen’s compensation 
premium. 

It is, of course, possible to guaran 
tee the return of a specific portion of 
the premium dependent upon the indi 
vidual risk’s loss experience as part 
of a filed retrospective rating plan. In 
State Compensation Insurance Fund v 
McConnell, 46 Cal. 2d 330, 294 P. 2d 
440 (1956), retrospective rating plans 
were upheld against the contention that 
they were, in effect, illegal agree- 
ments to pay a specific dividend. The 
court said: 

‘Participating’ refers to the right 
to share in earnings and does not re 
fer to the price paid for insurance. 
Refunds to participants should only 
from surplus, although there 
other 
obviously do not have to come from 
surplus, thus, 
premium on cancellation. 


come 


are types of refunds which 


refund of unearned 
Premium 
discount and retrospective rating do 
not refund anything. They are merely 
formulae for determining the amount 
of price of insurance ultimately to 
be paid. The various opinions of the 


\ttorney General and counsel for the 
dealt with attempts, 
by guaranteeing dividends to contract 
for rates lower than the minimum pre- 
scribed by the 
the rating plans as applied (including 
the constitute the mini- 
mum rates.” 

To the same effect is Oil Well Drill- 
ing Company v. Associated Indemnity 
Corporation, 258 S. W. 2d 523 (Tex. 
Div. App., 1954), aff'd. 264 S. W. 2d 
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Commissioner 


Commissioner. Here 


discounts) 


“In our opinion the retrospective 
dividend-distributing 
\ dividend is payable at the 


plan is not a 
scheme. 
option of the board of directors and 
is payable only out of earned profit. 
It is a 
entered 


The plan is quite different. 
matter of contractual right 
into at the inception of the policy 
the the 


acquires a fixed and irrevocable right 


year. By contract, insured 
which is not dependent on either the 


discretion of the board of directors, 
or upon the earning of a profit by the 
carrier. The obligation of the carrier 
remains the same regardless of whether 
it makes a profit or even if it becomes 


[The End] 


insolvent.” 


HEALTH PLANS AVAILABLE AT RETIREMENT 


More 100 health 
policies and plans are now available to people in or near retirement, 
Many of the policies 


than different guaranteed-for-life insurance 


according to the Health Insurance Institute. 
and plans are made available to any persons 65 years of age or older 
regardless of physical condition. Some of the policies will accept new 
applicants up to age 80 or higher, and some group-type plans will 
enroll people 100 years of age or more, the Institute said. Several 
policies, which become paid up for life at age 65, are available to 


persons under 65. 


The Institute that 
report on old-age coverage, a total of 118, have a life-time guarantee, 


noted all of the policies listed in its recent 
which means the insured person paying his premium retains his cover 
age regardless of how his health may change. Protection for persons 
enrolled in the group-type plans cannot be terminated by the insurance 
company for any individual policyholder—only for residents of an 


entire state as a group 


Insurance Rates 





Alleged Waiver of Timely Reporting 


Under Reporting Form 
By JOHN P. GORMAN 


The author is a member of the firm of Clausen, Hirsh, Miller 
and Gorman in Chicago, Illinois. He presented the paper 
printed here before the 30th Annual Meeting of The Loss Ex- 
ecutives Association, June 15, 1961, in Absecon, New Jersey. 


RADITIONALLY, PROPERTY INSURANCE coverage attached 

to specific property, in a given amount, for a fixed period of time, 
at a stated premium. This has been and still is adequate for the 
businessman or home owner whose property varies only slightly in 
quantity and value over a long period of time. However, such specific 
coverage at a fixed premium is wholly inappropriate to manufacturers 
or merchandis whose stock of goods fluctuates in quantity and value 
over reasonabiy short periods of time. To provide protection to these 
persons at a cost commensurate with the property at risk at any par- 
ticular time, the underwriters devised a form of policy whereby 
periodic information is to be furnished by the insured concerning the 
value of the goods on his premises at particular times, and the pre- 
mium for the policy and the coverage for loss, if any, is geared to the 
values reported rather than to any fixed or arbitrary figure determined 
at the inception of the policy. Clearly, this form of coverage, which 
has been crystallized into what today we know as the multiple location 
reporting form, has for its purpose the protection at a reasonable cost 
of insureds with fluctuating amounts of personal property located at 
a variety of locations. 

It is easy to state the purpose of the policy. However, even a 
cursory glance at the reporting form demonstrates the difficulties which 
faced the draftsmen. Those who drafted the policy were concerned 
with the payment and adjustment of premiums and with the listings 
of locations to be covered. They were concerned with insurance limits 
and their increase, and with problems of contributing, specific and 
excess insurance. But insofar as we are here concerned, the core of 
the reporting form policy lies in those provisions which pertain to the 
method and time of reporting, the consequences of late reporting, the 
coverage in the event of loss, the consequences of under-reporting, 
computation of premium and verification of values. 

In essence, these provisions provide that at the outset of the 
policy period the insured must pay a provisional premium based upon 
the maximum limit of liability to which the policy might be subjected ; 
that 30 days after the last day of each calendar month of the policy 
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period, the insured must report to the 
insurer the value of merchandise on 
the premises on the last day of that 
calendar month; that the average of 
the monthly values so reported shall 
be computed at the end of the policy 
period, and the actual premium for 
the policy charged upon this average. 
The form further provides that if, at 
the time of any loss, the insured has 
failed to file the 
ports of as required, the last 


with company re 
value 
report of value filed prior to the date 
of loss fixes the maximum amount of 
the company’s liability. The form also 
provides that liability shall not in 
any case exceed that proportion of 
any loss which the last reported value 
filed prior to the loss bears to the 
the 


the report was made. 


actual value on date for which 
The reporting form as outlined has 


been tested in the courts on sev 
eral occasions and has generally stood 
up well against attacks by insureds 
seeking greater coverage than that pro 
vided by the form. In fact, the report 
ing form is one of the few contracts 
drafted by the underwriters which the 
courts have openly stated is drawn to 
of the insured. Common 
O. Henry 
Awning Company, 10 FIRE AND 
CasuALTy Cases 681, 287 F. 2d 316 
(CA-7); Peters v American In 
surance Company, 6 FIRE AND CAst 

ALTY Cases 1165, 177 F. 2d 773 
(CA-4) ; Camilla Feed Mills v, St. Paul 
Fire & Marine Insurance Company, 
177 F. 2d 746 (CA-5). 


the benefit 
wealth Insurance Company v 
Tent & 


( 7 real 
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Even though the reporting form has 
been well received by the courts, there 
nevertheless were, prior to the de- 
cision in the recent case of Common- 
wealth Insurance Company v. O. Henry 
Tent & Awning Company, above, de- 
cided by the United States Court of 
Appeals for the Seventh Circuit on 
February 21, 1961, two lines of author 
ities pertaining to the coverage. 

One line of cases unequivocally holds 
that the last report of value filed prior 
to loss is binding upon the insured, 
and cannot be amended or reformed 
after the increase the 
coverage afforded. Peters v. Great 
American Insurance Company, above; 
Feed Mills v. St. Paul Fire 
& Marine Insurance Company, above; 
Wallace v. World Fire & Marine In- 
surance Company, 6 FIRE AND CAs 
UALTY CASES 295, 624, 70 F. Supp. 193, 
aff'd 166 F. 2d 571 (CA-9); Albert v. 
Home Fire & Marine Insurance Com 
pany, 9 Fire AND CAsuALtTY Cases 76, 
275 Wis. 280, 81 N. W. 2d 549. The 
group of however, is 
concerned with questions of 


loss SO as to 


Camilla 


second CaSeCS, 
waiver 
and forfeiture; by sustaining the con- 
tentions of insureds in this regard, 
these decisions have seemingly cast 
the 
reporting. American Eagle Fire Insur 
ance Company v. Burdine, 7 FIRE AND 
1006, 200 F. 2d 26 
Columbia Fire Insurance 
Boykin & Tayloe, 7 Firt 
Cases 340, 185 F. 2d 


Aetna Insurance Company 


doubt on necessity for proper 


CASUALTY CASES 
(CA-10) ; 
Company v 
AND CASUALTY 
//1 (CA-4) ; 
vw. Rhodes, 6 FIRE AND CASUALTY CASES 
736, 170 F. 2d 111 (CA-10). 

Distillers Corporation 7% 
United States Fire Insurance Company, 
90 F. 2d 633 (CA-2). These two lines 
f the 
divergent, are not far apart and, in 
the O 
Henry decision [reported in THe IN 
SURANCE LAW JouRNAL for April, 1961, 


See also 


Schenley 


of cases, although on surface 


fact, have been reconciled in 


at page 279]. 
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From the cases decided prior to 
O. Henry wherein the rulings of the 
courts supported the 
insurer, certain salient features of the 
reporting form policy may be adduced. 


unqualifiedly 


First, designed to 


afford complete coverage at the low- 


this policy is 


est possible cost to the insured by 
eliminating the necessity of insurance 
to any greater amount than the value 
of property actually on the premises. 


Second, the premium is calculated 
only upon the property actually at 
risk and not upon an arbitrary amount 
chosen at the beginning of the policy 
period. The premium for reporting 
form coverage is thus considerably 
lower than the premium for the same 
amount of coverage under an ordinary 
insurance policy. 


Third, the insured, by monthly re 
ports of value, controls the amount of 
insurance coverage at any particular 
time, the amount of premium to be 
paid and the extent of the liability 
of the insurer. 

Fourth, improper or tardy reporting, 
or for that matter the total failure to 


report, does not void the policy. Cover- 


age is geared to the last report of 
value and, in the event of a total 
failure to report, to 75 per cent of the 
limit of liability selected by the in- 
sured at the inception of the insurance 
policy. 


Fifth, as the insured controls the 
premium and the coverage, the policy 


is written to favor the insured. 


Sixth, as the insurer is wholly de 
pendent upon the reports of the in 
sured, the policy 
known as a full reporting clause which 
provides that payment in the event 


contains what is 


of loss will be decreased in the event 
of undervaluation and attendant low 
premiums. 

These basic principles should be 
Confusion arises, however, as 
of those cases wherein the 


clear. 
a result 
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courts have sustained a claim of an 
insured that there has been a waiver 
of the reporting provision. Examina- 
tion of these cases demonstrates that 
the which the courts have 
found has not been of the reporting 
provision as such, but rather concerns 
the mechanics involved in the sub- 
mission of reports. Commonwealth In- 
surance Company v. O. Henry Tent & 
Awning Company is thus important 


waiver 


because it reconciles these waiver 
cases with that group of cases which 
unreservedly holds that the last report 
of value filed prior to loss may not 
be amended or reformed after loss so 
as to increase coverage. 

Henry, it 1s 


well to examine those decisions wherein 


Before turning to O 


the claim of waiver of the reporting 
provision both 
American Eagle Fire Insurance Com- 
pany v. Burdine, 200 F. 2d 26 and 
Columbia Fire Insurance Company v. 
Boykin & Tayloe, Inc., 900 F. 
647, aff'd 185 F. 2d 771, 
claimed that they had not received 
reports of value within the 
time required prior to loss, and thus 
their liability to their insureds was 
limited to that amount of the last 
written report filed prior to the loss. 


was sustained. In 


Supp. 
insurers 


written 


The courts refused to sustain this 
contention of the insurers. A 
look at the facts of those cases shows 


close 


that in each instance reports of value, 
although not submitted in writing to 
the companies, were, in fact, given to 
the agents of the respective insurers 
prior to loss. In the Boykin & Tayloe 
case, the agent accumulated these re 
ports and delayed their submission to 
the companies. In Burdine, the report 
of value was made to the agent orally 
and he failed to pass it on to the 
company. The agents accepted these 
and the insureds relied on 
them to forward the reports to the 
companies. 


rep rts 


The waiver therefore in Boykin & 
Tayloe and Burdine was not of the 
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reporting provision as many have 
argued but rather of the mechanics 
of the transmission of reports. These 
cases do not cast doubt upon either 
the necessity for furnishing reports 
or the requirement that, for coverage 
to attach, timely reports are required 
to be filed prior to loss. 

A similar situation was involved in 
Aetna Insurance Company v. Rhodes, 
170 F. 2d 111, has 
caused some confusion. 


which case also 
There, no re 
ports of value were ever filed. A loss 
The claimed that 


as no reports of value were filed, the 


occurred. insurer 
policy had become void and no pay 
ment was required. This contention 
of the insurer was not sustained by 
the court. the found 
that payment for the loss was to be 


Instead, court 
based upon the value of merchandise 
fixed in the policy on the date of its 
This the 
that time, was held to be 
Thus, although the com- 
pany lost that case, the court never- 


issuance. value, given to 
insurer at 


a report. 


theless recognized that coverage must 
report of value 
filed prior to loss. It should be stressed 
that failure to comply with the Value 


Reporting Clause does not lead to 


be based on the last 


forfeiture. Instead, there is a limita 


tion of liability to an amount which 


has been fixed by the insured. 


There are two other which 


cases 


are often relied upon when waiver 


of the reporting provision is claimed. 
These are Schenley Distillers Corpora- 
United States Fire Insurance 
Company, 90 F. 2d 633 and Hightower 
v. Home Insurance (¢ 
882. 


tion Uv 


‘company, 22 F. 2d 
Neither of these cases, however, 
pertains to the reporting form as we 
know it and they are thus inapposite 
to any discussion of reporting form 
policies. 

In the Schenley case, a manufacturer 
of spirits found its business to be 
increasing so fast that it refused to 


take a reporting form if any time was 
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fixed for the date of filing reports of 
value. Thus, the policy form which 


was finally issued was written as 


follows: 

“It is a condition of this policy that 
the assured shall report to this com- 
pany not later than days after the 
last day of each month . . . the total 
value of such property in each loca 
tion 2 


\ fire occurred and the insurer con 
tended that its lability was limited 
because the insured was dilatory in 
making reports. The court held that 
the agreement between the parties did 
not contemplate reports of value on 
any particular date. Because no fixed 
date was provided 
report 


within 
filed, the insured 
the court to file the 
reports within a reasonable time, and 
this reasonable time 
the date of 
in the Schenley case that the insurer 
was 


which a 
was to be 
was allowed by 
could be after 
There is language 


lk SS. 


bound to protest late reports 
because there was really an implied 
contract that he should do so, at least 
as long as the insured was acting in 
good faith. In the present reporting 
form, however, there are specific pro 
visions spelling out the obligations of 
the parties and the consequences of 
late reporting. 


If an insurer is required to warn 
the late 


these provisions become superfluous 


insured against reporting, 
and meaningless. As stated in Colum 
bia Fire Insurance Company v. Boykin 
& Tayloe, 185 F. 2d 771, 776: 
“Since the insured has the right, 
if it sees fit, to omit making a monthly 
report and thereby reduce its insur 
ance, the insurer may well infer that 
the insured desires to limit its insur 
the amount shown by the 
insured’s latest report, and consequently, 


ance to 
there is no duty on the insurer to jog 
the memory of the insured.” 

The Hightower case was decided by 
the Court of Appeals for the Fifth 
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1928. That 
drafted “floater” policy 
covering cotton, and an alleged agree- 
ment the the 
insurer to waive certain provisions of 


Circuit in case concerns 


a specially 
and 


between insured 


the policy pertaining to daily record 


balements 
[sic] and shipments of cotton. 


ing of sales, 


purchases, 


The insurer in that case contested 
liability primarily on the ground that 
the insured had presented a fraudu- 
lent claim. This allegation was made 
after the insurer’s agent had accepted 
a proof of loss and had authorized an 
advance of $100,000 to the insured. 
The insurer sought a forfeiture of the 
policy and a return of the advance. 


Hightower thus has no bearing on 
the reporting form. It concerns an 
other policy and contentions foreign 
to those made in conjunction with 
claims on the reporting form. 


From what has thus far been said, 
it might seem obvious that loss should 
be determined on the basis of the last 
value filed prior to loss. 
Henry and the 


report of 
However, prior to OU 
reconciliation by the Court of Appeals 
for the Circuit of the two 
lines of cases above referred to, there 
great deal of 
the law of waiver as it applied to the 
reporting form policy. No case prior 
to OU Henry had considered the effect 


Seventh 


was a confusion over 


upon the policy of continual late re 
porting and acceptance by the insurer 
of such tardily filed reports. In my 
opinion, it is now firmly established 
that report, 
regardless of how the report is sub- 


the requirement for a 


mitted, is a condition going to the 
coverage of the policy and thus can 
not be waived. 


OU Henry also considered other prob 
the reporting form. 
One of the issues squarely raised was 
the relationship of the premium-ad- 
justment clause to the value reporting 
clause. Another pertained to the full 
reporting clause which, unhappily, has 
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lems raised by 


been referred to in the past as the 


“honesty clause.” 


Before discussing the resolution of 
these problems, I would like to turn 
to a specific consideration of the facts 
in O. Henry, this for the reason that 
almost all of the factual circumstances 
which in the past have given rise to 
controversy that 
deciding for the insurers, therefore, 
the court has done much to stabilize 


existed in case. In 


the coverage provided by the report 
ing form. 
Briefly, O. 


Company, a manufacturer of tents and 


Henry Tent & Awning 


awnings, conducts a seasonal business 
with its stock fluctuating from time to 
time, generally being larger in the 
late winter and early spring than at 
other times of the year. 

©. Henry for many years had placed 
its insurance through a broker who 
certain fire 
the early 


was also an agent for 

insurance companies. In 
forties, O. Henry’s broker examined 
the reporting form coverage and de 
termined that it would be advantageous 
to O. Henry to secure this type of 
coverage. Management agreed and 
coverage was effected. The coverage 
was originally written in only one 
company, but over the years it was 
expanded, so that by 1956 the cover 
age was carried in varying proportions 
by four companies. O. Henry’s broker 
was general agent for two of them. 
No forms were furnished to O. Henry 
upon which reports were to be made. 
Instead, it was the broker’s custom to 
periodically call upon O. Henry and 
request their monthly statement of 
values. The broker would then write 
a letter to the insurer if he represented 
it directly, or the agent if he did not, 
and report these values. He thus acted 
between the insurer 


as the conduit 


and the insured. 

From the inception of the first policy 
the reports of value were invariably 
filed two to three months late. There 
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was some correspondence from the 
insurers, or telephone calls by their 
agent, requesting that late reports be 
In addi 
tion, it was contended that there were 


sent in as soon as possible. 


conversations between O. Henry's 
broker on the one hand, and the agent 
of those companies he did not directly 
and with the 


companies for which he was agent 


represent, officials of 
on the other, wherein it was indicated 
that coverage under the policy would 
not be affected by late reports. 

\t the end of each policy period, 
reports were brought up to date, the 
premium was adjusted and it was paid 
or a credit was given. 

This same procedure was followed 
March 


Some 


during the policy period of 
31, 1955 to March 31, 1956. 
reports during this period were filed 
On 
March 21, 1956, seven days before the 
The 


last report pertained to values on hand 


on time and others came in late. 
loss, several reports were filed. 


as of the last day of December, 1955. 
The report showed that the value of 
contents at the location in question 
was in the amount of $14,360.76. The 
report for the month of January was 
not filed and past due. The 
February report was not yet due. On 
March 28, 1956, O. 

were gutted by fire. 


Was 


Henry's premises 
\djusters were 
promptly dispatched, salvage was picked 


up pursuant to agreement, and it was 
determined : 


examination of 
the salvage and the books and records 
of O. Henry that the actual value of 
the property damaged and destroyed 
was $32,188.29. 


from an 


On April 27, 1956, O. filed 
reports of value with the insurers for 


Henry 


the months of January, February and 


March, 1956, the March value being 


in the amount of $32,188.29. The aver 
age value of merchandise on the prem- 
ises was computed from the 12 monthly 
reports thus submitted for the policy 
year. A premium computation in ac 
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cordance with the premium adjust- 
ment clause was then made, resulting 
in a credit to the insured. 


that there are certain 
Henry not present in 


Thus we see 
features in O 
the other cases pertaining to the re- 
porting form. First there the 
long history of late reporting. Secondly, 


Was 


there was the computation of premium 
based upon the inclusion of that value 
for which recovery was sought. Third, 
there was no question concerning the 
good faith of the principals of the 
O. Henry Tent & Awning Company. 

After the assertion of the claim and 
the submission of proofs of loss in the 
amount of $32,188.29, a declaratory 
judgment action was initiated by the 
insurers, requesting that their liability 
be limited to that amount for which 
they acknowledged liability; namely, 
the sum of $14,360.76, the amount 
stated in the last report filed prior 


to loss. 


To lawyers, the case represents a 
classic study of the use and abuse of 
federal procedures. The O. Henry case 
resulted in two trials and four appeals, 
three of resulted in reversals 
of judgments for the insured on pro- 
cedural grounds, while only the fourth 
appeal concerned the merits of the 
controversy. It 


which 


was decided in favor 
We are not interested 
here in the procedural wrangles, but 


of the insurers. 


are concerned with the holdings of 
O. Henry insofar as they relate to the 
value reporting form. 

The that there 
had been a waiver of the requirement 


trial court found 
that timely reports of value be sub 
mitted prior to loss and that therefore 
the coverage of the policy was not 
limited to the value stated in the last 
The trial 
court entered judgment against the 
companies in the full amount of the 
loss sustained, $32,188.29. On appeal 


report filed prior to loss. 


this was reversed, the court of appeals 
holding that coverage was limited to 
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the sum of $14,360.76, the value stated 
in the last report filed prior to loss. 


We have already detailed some of 
the factors which other courts have 
considered in determining the cover 
age under the reporting form. It was 
the insured’s position in the O. Henry 
that 
pertained to dishonest or overreaching 
insureds and thus the full 
reporting or so-called honesty clause. 
It was contended that this clause could 


Henry, and thus the 


case, however, those cases all 


involved 


not concern YU. 


case was to be treated as a simple 
case of waiver and full recovery would 
have to be allowed. 

This required analysis of the full 
reporting clause. Although this clause 
has come to be known as an honesty 
clause, this descriptive phrase is ac 
tually a misnomer. The full reporting 
clause applies in all situations, regard 
whether the insured acts in 
It might more aptly be 


less of 
good faith. 
clause, which 


termed a coinsurance 


has nothing to do with honesty. 

It was next urged by the insured 
Henry case, that under the 
premium had 
paid and the companies had accepted 


in the O 
adjustment clause, it 
premiums upon values reported after 
the loss, including the value on hand 
at the time of the sum of 
$32,188.29. It was contended, 
fore, that the 
cepted the late reports of value. This 
a basic misunderstand 


loss in 
there 
companies thereby ac 


demonstrates 
the reporting coverage. 


ing of 


The premium computation provi 
sion of the policy is an independent, 
self-contained, unambiguous provision. 


Its operation can best be analyzed by 


comparing computation of premium 
the manner in 
which a premium is computed on the 
usual type of insurance policy. In the 
usual policy the insured obtains insur 


as required by it to 


ance in a specified amount. This amount 
of insurance generally is sufficient to 
the maximum property 


cover value 
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which an insured might have at any 
time during the period of the policy. 
Regardless of whether the value or 
quantity of the property either increases 
or decreases, the policy still continues 
to provide a fixed amount of coverage 
for a premium fixed in advance. Thus, 
a loss may take place while the insured 
has very little merchandise on hand, 
but is covered by a very large amount 
of insurance for which a high premium 
has been paid. 


Under the reporting form type of 
policy, the insured pays the premium 
not on an amount arbitrarily deter 
mined at the inception of the policy 
but on the average value of the total 
amount of goods or merchandise held 
throughout the year. The insured there- 
fore is not compelled to determine 
maximum coverage in advance. Instead, 
he pays a premium on an average 
value which is less than the coverage 
to which he may have been entitled 
at those times when large stocks were 
maintained on the premises. The aver 
age value on which the premium is 
based hardly ever portrays an actual 
value on hand at any one time. It is 
a purely fictitious figure used to com 
pute the premium and may be equated 
to the arbitrary amount of coverage 
provided in the usual policy. 


the usual policy, the 


insurance 


Just as in 
amount of which a 


premium is based is not necessarily 


upon 


the amount paid in the event of loss. 
This average figure is completely in 
dependent of the amount of merchan 
dise carried by the insured at any one 
is arrived at from an exam 
the 
submitted by the insured in the course 


time. It 


ination of all of value reports 
of the year. The insurer’s liability for 
loss on the other hand, where, at the 
time of loss the insured has failed to 
file reports of value as required, is 
value report, 


upon only 


namely, the last report submitted prior 


based one 


le mss, 


to the 
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The fact of the matter is that the 
condition requiring the timely report 
of value is a condition precedent to 
the i 
amount exceeding the value stated in 
the last report filed prior to loss. A 


attachment of coverage in an 


timely value report is required to be 
made before the insurance agreement 
excess of such 


becomes ettective in 


amount. 

Neither the tull reporting clause nor 
the premium adjustment clause reduce 
the need for timely reporting. 

\s stated by the Court of Appeals 
for the Seventh Circuit in O. Henry: 

“Under the clear and unambiguous 
terms of the value reporting clause, 
the 
with the monthly reporting condition 


consequence of non-compliance 
through tardy filing is a limitation on 
the coverage afforded in the amount 
of the last value reported prior to the 
loss. Non-compliance does not result 
the 


policy. The condition 1S one going to 


in avoidance or cancellation of 


coverage and is not one of forfeiture 


NEGATIVE COVENANT: REHEARING 


| 


of rights in respect to a defined risk. 

It is the conclusion of this court 
that there waiver of the 
monthly reporting clause of the polli- 
cies covering this loss and that the 
insured, having filed its required re 
ports tardily, is bound by the report 
of value last filed prior to the fire.” 


can be no 


If this were not the case, the report- 
ing form would, in effect, be nothing 
but an ordinary policy, with a reduced 
premium. This was not the intention 
fact is it 
the intention of an insured prior to 


of the underwriter, nor in 


the occurrence of loss. 


Late reporting by insureds has been 
troublesome in the past to both under- 
[It will continue 
How- 


writers and loss men. 
to be troublesome in the future. 
ever, it seems clear that in the 
event of loss, it is the insured who will 
suffer the 
failure to report promptly and in ac 


now 


consequences of his own 


cordance with the provisions of the 
Value Reporting Clause of the report- 


[The End] 


ing form policy. 


An Illinois appellate decision published in the JoURNAL for Febru- 


ary has been dismissed for want of jurisdiction. The case turned upon 


a covenant made by the defendant, at a time when he was employed 
by the plaintiff as manager of the latter’s insurance agency, that “in 
the event of the termination of this Agreement, for a period of five 
years after such termination, he will not engage either directly or 
indirectly in the insurance business in the South Cook County area,” 
that portion of the county which lies south of 95th Street. 


with the plaintiff terminated in 
February of 1960, and he set up insurance offices in the area described 


The defendant’s employment 


It was his contention that the covenant was unrea- 
and not the 


by the covenant. 
to time, area and 
protection of the plaintiff’s interests. 


sonable as scope, was necessary to 


The appellate court upheld the terms of the covenant, but, on a 
petition for a rehearing of the appeal, the prior ruling was dismissed 
by the court for the reason that the Chancellor was without jurisdic- 
tion to stay the force and effect of his injunction order. (Bardwick 
Agency, Inc. v. Hale, 29 Ill. App. 2d 149.) 

A temporary order was again secured in the superior court. This 


was appealed, and on June 30, 1961, the injunction was voided. 
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NEGLIGENCE 


Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Series of Crashes at Airbase— 
Neighbor's Illness Aggravated 


A series of seven airplane crashes in 
the course of a year at a military base 
caused an aggravation of a nearby 
resident's ill health. The government 
was held liable in the district court on 
a theory of res ipsa loquitur, affirmed 
on appeal. Fifth Circuit. 


This appeal was brought from a 
judgment against the United States 
under the Federal Tort Claims Act 
for personal injuries to the plaintiff. 
The injured party resided close by an 


air force base where, in a period ot 


a little more than a year, seven sepa 
rate airplane crashes occurred, three 
of them claiming the lives of all on 
board. The original complaint, filed 
months after the last of the 
crashes, alleged the flight of aircraft 
directly over the plaintiff's house ; the 
falling, 
of a pilot onto the ground near the 
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seven 


on one occasion of the body 


house; and the plaintift’s heart condi- 
tion and repeated attacks, brought on 
by fear and anxiety during the succes 
sion of disasters. It was further al- 
leged that agents of the government 
made representations to the plaintiff 
and her husband that they 
from the home 
pensated” within 60 days of the agents’ 
that such payment was never 
made, that the plaintiffs had not the 
funds to that 
damages resulted to the injured woman 
in the amount of $50,000. The dis- 
trict court awarded her $5,000. 


“would be 


moved and com 


visit, 


move themselves, and 


The government averred to the cir 
cuit that the plaintiff's 
action was barred by the 
limitation on tort claims, (2) that the 
doctrine of res ipsa loquitur was inap- 


court: <1) 
two-year 


plicable in determining the negligent 
the that 
the doctrine of volenti non fit injuria 


causes of crashes, and (3) 
was an apposite and complete defense. 
the first 
circuit 


Treating assignment of 
the that 
there had been a complete change in 


error, court noted 
the plaintiff's legal theory at the filing 
of the complaint. 
Originally, the complaint imputed negli- 
the United 


second amended 


States in its 


gence to 
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failure to perfect the process of com- 
pensating the plaintiffs or their prop 
erty so that they might move from the 
vicinity of the The 
complaint, filed after 


second 


the 


base. 


amended 


limitation period, alleged negligence 


in regard to the crashes themselves, 
under the rule of res ipsa loquitur 
This court held that the amended com 
plaint did, nevertheless, relate back 
to the the 
“continued to the 
duct, occurrence at 
tempted to be set forth in the original 
complaint.” 


original, because claim 


arise out of con 


transaction or 


The successful reliance 
tiffs on res ipsa 
approved by this court, a want of more 


f the plain 
loquitur was likewise 
evidence of 


satisfactory negligence 


being charged to the government’s 
failure to produce records bearing on 
the accidents, a circumstance con 
strued the defendant. As to 
a defense of volenti non fit injuria, the 
court attribute 
the plaintiffs that repeated plane crashes 


against 
notice to 


could not 


would occur in their vicinity or that 
those crashes would affect the ailing 


woman’s nervous system or aggravate 


her heart condition. 
Chief Justice Tuttle dissented from 


this adjudication and would 


barred the action by the statute of 


limitations. 
to the defendant that inquiry would 
be pressed as to the cause of indi 
vidual the 
complaint attached negligence to the 


crashes, when original 


failure to compensate the plaintiffs. 


Moreover, the government's inability 


to produce records demonstrated the 


reason for a limitation: to 


the defendant to prepare and set by the 


evidence on which the case against 
it will be tried. 
defendant was especially great, the 


Justice remarked, because the ques 


tion was decided on res ipsa loquitur, 


placing the full burden on the defend 


ant of proving an absence of negli 


Negligence 


have 


He saw no kind of notice 


enable 


The prejudice to the 


gence. “In point of fact, this [original] 
complaint failed so utterly to allege 
under the Tort Claims Act 
that the Government could, it seems 
to me, have ignored it completely.” 

United States v. Johnson et al. United 
States Court of Appeals for the Fifth 
Circuit. February 23, 1961. 12 NEGLI 
GENCE Cases (2d) 1172. 


a claim 


Child Drowned in Excavation— 
Attractive Nuisance 


The Indiana Supreme Court declined to 
replace the traditional Indiana case- 
law concept of attractive nuisance in 
favor of the Restatement rule, while rul- 
ing that in the case at bar neither judi- 
cial construction could permit recovery. 


The plaintiff's decedent, a six-year- 
old boy, was drowned in a 12-foot by 
O foot ex 


property. 


the defendant's 
The excavation was made 


Cavation on 


to pro\ ide fora septic tank to service 
a house later to be constructed at the 
The water in this pit had ac 
cumulated to a depth of six feet over 


site. 


a period of six weeks in the late autumn, 
during which time no fences, signs or 
other guards were posted, no leveling 
or draining was undertaken, and no 
attempt was made to cover the pit or 
warn the children, known to frequent 
the area, of the dangers involved. At 
the time of the accident, December 14, 
1951, the the 


water 


near dusk, surface of 


was frozen and covered with 


snow. The boy left his home, about 
150 yards away, and came to play on 
the mounds of dirt, shored up with- 
around the snow-covered 
slid the 


mound onto the ice and broke through. 


out a bank, 


pond. Evidently he from 


The plaintiff alleged that the boy’s 
death was caused by the negligence 
of the defendant corporation and its 
agent, supervisor of the excavating 
demurred on the 


operations. These 
| 


grounds that: the facts alleged did 
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not establish that the artificially 
created pit was an attractive nuisance ; 
that the trespasser ; 


that it was not shown that the pit was 


decedent was a 
inherently dangerous or that it consti 
tuted an unreasonable risk to children 
of tender years. 

The the 
demurrers and entered judgment for 


trial court sustained 


each of the defendants. 


The plaintiff the present 
supreme court to abandon the attrac 


urged 
tive nuisance rule in effect in Indiana 
and adopt instead the so-called Re 
statement rule, which prescribes lia 
bility to the 
injuries to young children trespassing 


possessor of land for 
thereon, caused by a structure or other 
artificial condition maintained by the 
possessor, if (1 ) the possessor know S 
or should that children are 


likely to trespass on the land; (2) he 


know 


knows or should know that a condi- 
the 
tutes an unreasonable risk of death or 


harm to such children; (3) the children, 


tion of land or structure consti- 


because of their youth, do not dis 
and (4) the 
utility to the possessor of maintain- 


cover or realize the risk; 


the condition is slight as com- 


ng 
pared with the risk to the children. 
The court found the plaintiff's argu 
ments “persuasive, but conclu 
“even if the 


not 
sive,” pointing out that 


restatement rule was to be 


applied, 


recovery would be denied in most 
drowning cases where the danger is 
The 
pit did not represent a danger that 
the 


children or 


in plain view and is obvious.” 


view of 
that 
not be appreciated by a child 


was hidden from even 
could 


“old 


wander.” 


very young 


enough to be allowed to 
The court affirmed the judgment of 
the trial court sustaining the demurrers. 

Justice Arterburn dissented from 
the majority opinion, with Chief Jus- 
tice Landis concurring in the dissent. 


It was their opinion that the dangers 
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of the excavation were latent as to a 
child, most im 
portantly, that this particular pit was 
did 
simulate a natural condition, such as 
a pond. 


six-year-old and, 


an artificial condition which not 
The steep rises of earth around 
the water added new dangers to the 
scene, creating an exception from the 
general invulnerability of a landowner 


More 


over, it was alleged (and the dissentients 


duplicating the work of nature. 


would have it tried) that the corpora 
tion owner could have eliminated the 


danger at any time during the six 


weeks it existed by pumping the pit 
dry, at a cost of $10. “Indiana allows 


recovery under the Restatement ot 
Torts (Vol. 2, § 339) in 


nuisance cases. 


attractive 


“The allegations of the complaint 
conform to the Restatement. There- 
fore I feel the complaint states a good 
cause of action and the judgment of 
the trial court should be 
, Harness v. Churchmembers 
Life Insurance Company et al, Indiana 
June 1, 1961. 12 
1205. 


reversed 


Supreme Court. 
NEGLIGENCE Cases (2d) 


Case Settled— 
Jury Not Informed 


A jury award for personal injury was 
not allowed when it was shown that 
the plaintiff had already received a 
sum greater than the jury verdict from 
a party whose liability rested on the 
same circumstances as the defendant's. 
Illinois. 


This action was brought against a 
railroad and a municipality for per 
sonal injuries suffered by reason of an 
allegedly defective boardwalk across the 
the 
plaintiff settled with the municipality 
for $900. 


railroad tracks. Before trial, 
The defendant railroad moved 
to dismiss the suit against it on the 
the 


release. 


settlement consti 


When the 


was denied, the case went to trial, and 


1961 


grounds that 


tuted a motion 
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the jury returned for the plaintiff in 
the sum of $500. The railroad then 
moved for judgment notwithstanding 
the verdict or, in the alternative, for 
the court to enter a remittitur for the 
total award to the plaintiff, since she 


had 


for the injuries sustained in the acci 


executed a covenant not to sue 


dent at issue. The trial court denied 
the motion. 


The present Illinois Appellate Court 
took note of the fact that the defend 
ant’s motion for dismissal was argued 


out of the jury’s presence and, since 
the 
the pleadings, was not any part of the 
the 
The court adjudged, therefore, that 
the jury award represented the full 


covenant was not mentioned in 


jury’s assessment of damages. 


amount of damages suffered by the 
plaintiff. 
lished precept of justice that a person 


Since “it is a well estab 
is entitled to only one satisfaction for 
an injury,” the court held, as it had 
in Aldridge v. Morris, 337 Ill. \pp. 369. 
that “where plaintiff receives a pay 
ment for a covenant not to sue from 
one against whom tort liability could 
lie, such payment, made before or 
after judgment, may be deducted from 
the damages recoverable from persons 
whose tort liability arises out of the 
circumstances, 
the 


party to the suit.” 


same 


whether covenantee is made a 


Under this remedy, the railroad was 


entitled to credit the amount of the 
settlement with the city against the 
The credit being 
the 


the 


judgment of $500. 
the 
plaintiff was owed 


greater than jury award, 
nothing by 
the 


the plain- 


defendant. Consequently trial 


court's decision favoring 
tiff was reversed and remanded with 
directions to enter judgment for the 
Price et al. v. Wabash 
Illinois Ap 


12 NEGLI 


defendant. 
Railroad Company et al 
pellate Court. May 3, 1961. 
GENCE Cases (2d) 1022. 


Negligence 


irrespectiy e of 


Woman Slips at Hotel Entrance— 
Highheeled Shoes in Evidence 


In an action by the victim of a fall on 
wet terrazzo flooring, the dimensions of 
the injured woman's highheeled shoes 
were properly introduced and instruct- 
ed upon toward the issue of contribu- 
tory negligence. Oregon. 


\n action for personal injuries based 
the 
plaintiff, a tenant in the defendant's 
hotel in Portland. 
windy, rainy day in March of 1959, 
the plaintiff and her daughter were 
about to enter the building when the 


on negligence was brought by 


apartment On a 


plaintiff slipped on the terrazzo walk 
Her 


allegations contended that the defend 


and fell, suffering severe injuries. 


ant was negligent in creating and 
maintaining an uneven surface on the 
entryway which was dangerous when 
wet; in not correcting the condition 
when it knew or should have known 
of it; 


material during rainy weather. There 


in failing to apply slip-retardant 


Was a canopy over the terrazzo walk, 
but it was not sufficient to keep it dry 
when there was any wind. 

The trial verdict favored the defend- 
ant, and the plaintiff's assignments of 
upon the 
In the appeal before the Oregon 


error were based instruc 
tions. 
Supreme Court, the plaintiff averred 
that the trial court had erroneously 
failed to the 
plaintiff's requested instructions as to 
the defendant’s duty to determine an 


unreasonably hazardous condition on 


and prejudicially give 


the premises by “every reasonable in 
spection” and to rectify the condition 
warn its 
The 


present court found, however, that in 


care to 
condition. 


or use reasonable 


tenants of such a 
its general instructions to the jury, 
correctly setting forth the standard 
of care involved and advising that the 
defendant was “required to maintain the 
floor in a reasonably safe condition,” 
the trial court had 
error and had _ not 
plaintiff. 


committed 
the 


not 
prejudiced 
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burden of the plaintiff's evi- 
had dealt 


treatment, allegedly inadequate, of the 


The 


dence with the nature and 


entryway flooring. Terrazzo consists 


of marble chips in a cement base, 
ground and polished to a uniform sur- 
The plaintiff contended that in 


treating this surface with hydrochloric 


face. 
acid—a standard procedure designed 
to provide friction for good footing 

the defendant’s employees had done 
an inadequate job, applying the acid 
sporadically and leaving the surface 


1 


rough in some spots and smooth in 
Presumably the plaintiff slipped 
smooth The 


while 


others. 
on one of the spots. 
supreme court that, 
it was proper to submit the question 
of the defendant’s knowledge to the 
jury, it was not to instruct 
the jury affirmatively 
the defendant to know of 
condition on the premises, “rather 
than negatively by permitting them 
to find that defendant was negligent 
if it did 
in this regard.” 


( | sery ed 


necessary 
on the duty of 
a dangerous 


not exercise reasonable care 
The instructions con- 
cerning a duty to inspect or to warn 
were not improperly rejected because 
there 


the complaint concerning such matters. 


were no specific allegations in 


The defense had urged at trial that 
the plaintiff had been contributorily 
to keep a proper 
and in wearing 


failing 
watch for her safety 

extremely 
This court could find no error in the 
submission of these issues to the jury. 
‘The justified a finding that 
the plaintiff was in a hurry, that she 
walked at a faster than normal pace, 
and that fell she 
watching her daughter who had pre- 
ceded her to the door.” The heels of 
three long, 


negligent in 


shoes with narrow heels. 


evidence 


just as she was 


her shoes were inches 


measuring less 


from front to 


tapering to a_ base 
than half an inch 
and a little more than that in width. 
The court affirmed that the dimensions 


of the shoe were germane to the plain- 
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rear 


tiff’s standard of conduct and 
approving, in this regard, the language 
of McQuillan v. City of New Orleans, 
10 NEGLIGENCE C 917 (1944), 
where the plaintiff caught her 


shoe in a city grating. 


care, 


ASES 


had 


“It may be that women will 


wear sturdier and wider shoes | before 


our 


many years] or it is as safe to predict 
narrower and flimsier ones. But must 
our sidewalks be altered with the pre 
footgear or should 


vailing — of 


the women be charged with greater 
rr less caution as the changing styles 
require? We incline to the latter 
view a 

was 
Clair, 
May 


Cases (2d) 


Judgment for the defendant 
affirmed.—V ollstedt v. Vista-St. 
Inc. Oregon Supreme Court. 
10, 1961. 12 NEGLIGENCE 
1269. 


AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
| AUTOMOBILE 
| REPO Res 


INSURANCE | 


Contribution Sought from Other 

Insurer—Failure to Give Notice 
An attempt to secure contribution from 
the insurer of an individual by substi- 
tuting that individual for his defendant 
corporation was aborted by the failure 
to give timely notice of the substitution. 
Pennsylvania. 


A declaratory judgment proceeding 
was instituted by the plaintiff insur- 
ance company to impose liability upon 
the defendant insurance company for 
contribution to an $8,000 settlement 
and $25,000 judgment against a com- 


mon insured. 

The defendant insurer had issued a 
liability insurance covering 
trailer 


policy of 
the 
owned by 


automobile and a horse 


the insured and extending 
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to the named insured and his wife 


and any person or organization using 
the insured vehicles with the permis 
sion of either of them. Such permis 
the 
an individual to use the trailer. 
individual attached the 
car owned by his corporation and was 
the 


insured to 
This 


trailer to a 


sion was granted by 


proceeding along Pennsylvania 
Turnpike with trailer attached when 
he lost the 
and came to rest along a guard rail 
with the trailer 
opposite-traffic lane. An 
collided with the trailer, causing in 
the 
Suit was brought against 
the corporation owner of the trailer 
towing car, whose insurer, the plain- 
tiff here, assumed the 
notified the owner of the trailer and 


control, crossed median, 


extending into an 
automobile 
juries and property damage to 


passengers. 


defense and 
his insurer of the suit, the latter de 
clining to participate in the defense. 

At trial of the instant proceeding, 
the court credited a theory of the 
defendant that the did not 
“arise out of the use of “the 
horse trailer, holding that this lan 
guage must be taken to mean “proxi- 
mately ' The 
present Pennsylvania Supreme Court 


accident 


caused by” such use. 
reversed this notion but agreed that 
the trailer’s insurer was fully justified 
in refusing to defend the action be 
cause no permission had been given 
by its insured to the corporation de 
fendant 


to use the trailer. The per- 


mission had been given an individual. 
settlement of $8,000 
with two of the injured claimants, the 
plaintiff executed a_ settlement of 
$25,000 with a third injured party. 
At this insurer’s request, granted by 
the court, the name of the individual 
rather than his corporation was sub 


Following a 


stituted on the record. Thus, a judg 
ment of $25,000 was entered against 
a defendant who had never been sued, 
on a suit where the statute of limita 
had run in his favor 

months before the substitution. 


tions seven 


The 


Automobile 


compelling point here, however, was 
that the defendant not notified 
of the substitution, and, by specific 


Was 


provisions of its policy, could not be 
liable—Manufacturers Casualty Insur- 
ance Company v. Goodville Mutual Cas- 
ualty Company et al. 
Supreme Court. May 22, 
Automobile Cases (2d) 240. 


|? ‘ + 
ennsylvania 
1961. 23 


New Car a ‘‘Lemon’’— 
Buyer Recovers Purchase Price 
Suing on a theory of breach of implied 
warranty, the purchaser of a highly de- 
fective, although brand new, automo- 
bile obtained a rescission of the sale 
and recovery of the purchase price, 
affirmed in the appellate court. Illinois. 
An agent of the defendant corpora 
tion sold the plaintiff a new automo 
bile for $6,217.77 on May 14, 1959. 
With the car came the usual express 
warranties and inspection coupons, al 
though the plaintiff contended through 
out this litigation that he had refused 
to accept the usual warranty and had 
effected the purchase on a basis of 
that the 
would stand behind the 
Within a the 


was called upon to service the auto 


implied warranty dealer 
product. 
short time, defendant 
mobile for defects in the gas gauge, 
door lock, speedometer, light switches, 
temperature gauge, wheel alignment, 
The 


plaintiff testified to crashing noises, 


door squeaks and road noises. 


valve trouble, vibration, a broken 


left rear spring, a faulty reverse gear 
and a tendency to veer to the right. 
In August of 1959 the car caught on 
New 
the 
\fter the car was repaired, 


fre while in operation on a 


England trip and burned out 
wiring. 
the plaintiff's wife undertook to drive 
the car home. The drive shaft broke 
en route. 

The 


car to the defendant’s place of busi- 


plaintiff's. wife returned the 


ness and left it. Later that day she 


telephoned the defendant's agent and 
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informed him that she had returned 
the car on her husband's instructions. 
She testified that the agent told her 
the car and that he 
would try to get a replacement. They 
colors. \ few days 
later the plaintiff and his wife visited 
the dealer, he reassured them that he 


was a “lemon” 


discussed car 


was looking for a replacement, and 
again they discussed colors. He also 
told them that he was no longer a 
the 


but 


make of automobile 
that if necessary he 
himself would replace the car, selling 
the “lemon” 
The 


trial, 


dealer for 
involved, 


and standing the loss. 
this last offer at 
admitted to the other 


dealer denied 
but he 
conversations. 


Evidence showed that the plaintiff 
had been buying cars from this dealer 
for about ten years, and that he had 
consistently refused to accept the 
but had told the 
dealer that he expected him to stand 
back of the cars he sold. 


cust mary W arranty 


The dealer 
denied having heard or taken part in 
such an agreement. The manufac 
turer of the car would not replace but 
The plaintiff de- 
clined the offer, maintaining that the 
car was dangerous and not 


offered to repair it. 


reason- 
ably fit for the purpose for which it 
was intended. He sued the dealer- 
ship for the amount of the purchase 
price plus expenditures for the drive 
shaft and towing charges. 


At the trial without a jury the 
plaintiff the 
purchase price and costs of suit. 


original 
The 
court decreed that there was an im- 
plied warranty; that the automobile 


was awarded 


was not of merchantable quality as 


and 
The 
appealed to the present [Illinois Ap- 
pellate Court on 


warranted; that the 


defendant 


impliedly 
sale was rescinded. 
the grounds that 
there was no breach of warranty and 
that, because the plaintiff had an ade- 
quate remedy at law, there was no 
equitable jurisdiction involved. 
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According to Section 15 of the Uni 
form Sales Act, no implied warranty 
of fitness for any particular purpose 
attaches to goods sold except (1) 
where the buyer makes such purpose 
known to the seller and relies on the 
latter’s judgment that the goods are 
suited to that purpose; (2) where the 
goods are bought by description. It 
the 


buyer has examined the goods, there 


is provided in addition that if 


is no implied warranty as regards 
defects such examination should have 
disclosed; that in a contract to sell a 
specified article under its patent or 
trade name there is no implied war 
ranty; and that an express warranty 
does not negative an implied warranty. 


the 


automobile at issue was a specified 


The defendant contended that 
article sold under its trade name and 
thus could not carry an implied war 
ranty of 


merchantability for any 


particular purpose. 
The 


must 


court ruled that it 
the the 
chancellor that there was an implied 
that the 
was not of merchantable quality as 


present 
“sustain findings of 


warranty and automobile 
impliedly so warranted. It is realized 
that field of 
litigation, but automobile 


this opens up a broad 
where an 
is so unquestionably unfit for use as 
the involved 


an automobile as one 


here there can be no question 
that it was unfit for the general pur 
pose for which it was sold, whether 


sold under a trade name or otherwise.”’ 


In the matter of remedy, the ap- 
pellate court would not disturb the 
trial finding that there had been a 
rescission of the sale, this ruling con 
stituting an equitable ground when 
the defendant denied the 

-Appleman v. Fabert Motors, Inc. 
Illinois Appellate Court. June 12, 
1961. 23 AUTOMOBILE CASEs (2d) 499, 


rescission, 
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Insured Presses Suit — 
Insurer Loses Subrogation Rights 


When the insured sued for property 
damage without notifying his insurer, 
the latter maintained without success 
that it was entitled to a refund of 
its collision compensation because its 
rights of subrogation against the al- 
leged tortfeasor were destroyed, the 
insured having lost his case. New Jer- 
sey. 


The 


covered the 


plaintiff's automobile policy 


defendant for personal 
liability and collision damage. It con 
the “In the 
payment under this policy, the 


shall be subrogated to all 


tained clause: event of 
any 


company 


the insured’s rights of recovery there 


for 


The insured suttered collision dam 


assessed at $900, of which his 


ages 
Thereafter the in 
sured instituted suit against the owner 


insurer paid $&50. 


and operator of the other car for per 
sonal injuries and property damage, 
resulting in a judgment of no cause 
One of the defendants to 
this suit turned around and sued the 
insured, whereupon the plaintiff in 
surer entered to defend. It 
that the plaintiff insurer, 
filing a counterclaim, discovered that 


of action. 


was at 
this time 
its contemplated action for property 
The 


suit against the insured was settled 


damage had been tried and lost. 


for $275, and the trial court entered 
judgment for the insurer against its 
insured for $850. 

The 
New 


reversed 


the 
Jersey which 
the “|W [hat 


we have at bar is not a release by 


present appeal came to 
Superior Court, 
lower court. 
[the insured] but a judgment in a 
bona fide action brought and prose 
cuted by him that the tortfeasors are 
not liable.” The court did not believe 
that the insurer had been prejudiced 
by the insured’s action, especially in 
light of the fact that the insurer had 
evinced no 


intention of pressing a 


Fire and Casualty 


similar suit.—Providence Washington 
Insurance Company. New Jersey Su 
perior Court, Appellate Division. May 
12, 1961. 23 AuToMoBILe CAses (2d) 


oO 


FIRE 

Summaries of Selected Deci- 
sions Recently Reported by 
CCH  FIRE-CASUALTY _IN- 
SURANCE REPORTS 


Lessees’ Insurable Interest— 
Policy Provisions Prevail 


An award of the full amount of a policy 
of a fire insurance to the lessees of the 
fire-damaged property was made in 
error when ithe policy prescribed the 
manner in which the lessees’ interest 
and degree of damages was to be 
determined. Tennessee. 

This appeal was brought by the 
defendant insurance company from a 
decree favoring its insured for $5,000, 
the full 
contract. 


amount of their fire insur 


ance The policy insured a 
building in which the claimants oper 
ated a service station, country store 
and a bait shop and boat rental ser 
ice. They also maintained their domi- 
cile there. It developed that, although 
the building was represented as be 
longing to the insureds, they 
actually 


were 
lessees, a fact known to the 
The 
insureds rented the premises in 1942 
or 1943 and lived there until the 
building was totally destroyed by 
fire on May 19, 1959. 


agent procuring the insurance. 


By the time of the fire the lessees 
had improved the property from the 
small 1942 to the 
viable business operations of 1959, at 


shack it was in 


a rent of $10 per month. The lease 
was an oral agreement, probably month 
to month. It was understood that the 
improvements would become the own- 
On these 
facts the chancery court reformed the 


ers’ when the tenants moved. 


contract so as to insure the improve- 
ments and betterments on the prop- 
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erty and allowed full recovery to the 
insureds. 

The defendant insurer assigned error 
in that (1) the plaintiffs had no in- 
surable interest in the building, and 
(2), if they did, it was only with re 
spect to the betterments, whose value 
was to be computed according to policy 
provisions which the court failed to 
follow. The present court of appeals 
rejected the first and accepted the 
That a 
lessor has an insurable interest in the 


second of these assignments. 


leased property was deemed well es 
tablished in Tennessee cases, one of 
which cited with approval: 

“In 29 Am. Jur., 293, et seqg., the 
general rule is said to be that any 
one has an insurable interest in prop 
derives benefits from its 


erty who 


existence or would suffer loss from 
its destruction and it is sufficient that 
a loss of the property not 
only would but might subject the in- 
sured to pecuniary injury.” (Ameri 
can Indemnity Company v. Southern 
Missionary College, 8 FIRE AND CAst 


69: 195 Tenn. 513.) 


insured 


ALTY CASEs 32, 

The 
whether the court, having reformed 
the contract, can ignore the provided 


second question of error, 


formula for computing loss, was de 
cided in favor of the defendant. The 
present court would not Say that the 
lower court’s award was not correct, 
but rather that the was not 
calculated in compliance with the 
contract. “|S]ince there is not suf 
ficient evidence in the record for us 
to determine the must 
do sustain the second assignment of 
error and remand the the 
Chancery Court of Marion County in 
order that the value of the improve 
ments and betterments insured by the 


award 


loss we and 


cause to 


policy be ascertained in accordance 
with the contract provisions 
—Quincy Mutual Fire Insurance Com- 


pany v. Newsom et al. Tennessee 
Court of Appeals. April 7, 1961. 10 


FIRE AND CASUALTY CASES 826, 
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Insured’s Crop Mortgaged— 
““Change-of-Iinterest’’ Provision 


A dismissal in summary judgment of the 
claim of the government, as mortgagee 
of the insured’s corn crop, was re- 
versed in spite of the policy provision 
that the insurance is void with any 
change in interest, title or possession 
of the insured goods. Eighth Circuit. 


\ppeal was made imputing error 
to the trial court in sustaining a mo 
tion to dismiss the complaint of the 
United States against the defendant 
insurer and in treating such motion 
as one for summary judgment. 


The government, through its agency, 
the Commodity Credit Corporation, be 
came the mortgagee of 7,062 bushels 
of corn as security for loans totalling 
$7 062. 


the corn was 


the defendant, providing 


The owner of 
insured by 
fire and other coverage upon the in 
sured’s buildings and personal prop 
erty, including insurance upon corn 
in crib in the amount of $3,000. The 
policy specified that “if change 

take place in the interest, title, 
possession or use of the subject matter 
without the 
consent, the contract would be breached 


any 


ot insurance” insurer's 


and recovery barred. 


A fire totally destroyed 6,184 bushels 
of the crop mortgaged to the govern- 
ment, as well as other corn insured 
but not mortgaged. The defendant 
paid the insured $1,250 toward the 
the unmortgaged but 
failed to pay the remaining $1,750 on 
this The insured assigned the 
government all his rights of action 


loss of 


corn 
loss. 


accruing under the policy for the loss 
of the corn owned by him and mort- 
gaged to the government. 


The insurance company moved to 
the government's 
failure to state a claim upon 
relief could be granted. The govern- 
ment rejoined that the change-of-inter- 


case for 
which 


dismiss 


est provision was not permitted or 
prescribed by the Code of lowa and 
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was, therefore, against public policy; 
that variance 
with the defendant’s thesis; and that 
the payment by the insurer of $1,250 
operated as a waiver of such defense. 
The trial court sustained the motion 
and entered final judgment summarily 


lowa case law was at 


for the defendant. 

The circuit court first took note of 
Rule 12(b) of the Federal 
Civil Procedure authorizing dismissals 
for failure to state a claim and pro 
viding: “If 


Rules of 


matters outside the 
pleading are presented to and not 
excluded by the court, the 
shall be treated as one for summary 
judgment and disposed of as provided 
and all parties shall be 


motion 


in Rule 56, 
given reasonable opportunity to pre 
sent all material made pertinent to 
such a motion by Rule 56.” 

The government contended that it 
had had no that the defend 
ant’s motion was to be treated as one 


notice 


for summary judgment and that it 
had been deprived of the opportunity 
to present pertinent material. The 
present court found substance in this 
claim but did not 
ciding that the district 
ment must be 
The court could not affirm the judg 
ment that the giving of a chattel mort 


upon it, de 
court judg 
regardless. 


pass 


reversed 


gage on part of the insured property 
constituted a change in interest and 
a violation of the contract. In addi 
tion to numerous case opinions charac- 
terizing a mortgage as but a security 
the defend 
ant’s own bylaws was found in point. 


for a debt, a section of 
This section, entitled “Incumbrance,” 
stipulates that “[i]ncumbered prop 
erty may be insured and a mortgage 
or loss payable clause issued and at 
tached when the policy is written, or 
afterwards if the policy is returned 
to the Secretary for that purpose.” 
While the latter requirement was not 
the the 
cuit court resolved the matter in this 


performed by insured, cir- 


language: 


Fire and Casualty 


“We find no express provision mak 
ing the policy void if the insured in- 
cumbers the property. It is probably 
fair to that the lowa court has 
not specifically passed on the prob 
lem here presented. It would appear 

that the lowa court leans strongly 


Say 


to the position of narrowly constru- 
ing forfeiture provisions of insurance 
We believe that the 
contract is at least ambiguous in this 


policies 


respect. In case of ambiguity, parol 


evidence is admissible to aid the court 


in construing the contract, and the 
Government should have an oppor- 


tunity to offer evidence 

The court also approved an infer 
that the defendant have 
continued to treat the policy as an 


ence may 
existing obligation after it learned of 
the mortgage and, for these reasons, 
reinstated the case for trial on the 
merits.—United States v. Farmers Mu- 
tual Insurance Kiron, 
United States Court of Ap- 
peals for the Eighth Circuit. April 
4,1961. 10 FirE AND CASUALTY CASES 
838. (For opinion of the district court, 
see 10 FIRE AND CASUALTY CAseEs 555.) 


J lssociation of 
lowa 


Circus Liability Policy — 
Lioness Mauls Child 


A policy fraught with ‘‘deletions, de- 
ficiencies, and inconsistencies’’ must be 
construed against the insurer in spite of 
specific exclusion from coverage while 
the insured circus was in winter quar- 
ters, as it was at the time of the acci- 
dent. Tenth Circuit. 

The plaintiff, the operator of cir- 
cus, sued the defendant insurer in a 
declaratory judgment action to de- 
termine the latter’s liability {or in- 
juries inflicted minor child 
by a lioness belonging to the circus. 


upon a 


The policy held by the circus agrees 
to pay all losses arising out of insured 
perils “as per endorsement attached.” 
two such attachments, 
one a printed form entitled ‘Carnival 
\musement Liability” and the other 


ato 


There were 





inditement providing 


covers liability im 


a typewritten 
that 
posed by law for injuries “caused by 


the policy 


or through the operations of a circus, 


and caused by any of the 


paraphernalia used in connection with 
the Circus.” 


endorsement contained a 


The first 
premium rating schedule 


dividing the 


“items insured hereunder” into four 
parts with separate charges for each. 
The typewritten languagt contained an 
exclusion from coverage of employees 
of the insured and participants in con 
tests and exhibitions, with an agree 
‘mium adjustment on the 


ment for pre 
$2.50 per $100 of 2TOss re 


basis of 
Two of the categories in the 
rubber 

third 


second 


ceipts. 
printed endorsement were 

stamped “DELETED” and a 
section was incomplete. The 
provided that: “The Company shall 
not be liable in respect of accidents 
occurring whilst the Assured’s equip 


ment is in Winter Quarters. 


\t the time of the 
circus was admittedly in winter quar 


accident the 
ters, although the lioness was on ex 
hibition to the public. Nonetheless, 
affirming the 
the in 


circuit 
court, found 
“IWle are 


counsels’ reconciliation of the policy 


present court, 


district against 
surer. unimpressed by 
terms. Every approach to this policy 
leads to the morass of uncertainty. 
... Lhe esoteric differences between 
a carnival and a circus are delineated 
neither in the policy, the record, nor 
the briefs. There 
must Otherwise 
there would be no need for the circus 


One thing is clear. 
be some diftterence. 


endorsement.” 


Construing the ambiguities against 
the insurer (and favoring the written 
over the printed endorsement), the 
court affirmed judgment for the in- 
sured. A dissenting opinion, granting 
the confused state of the rating sched 
ule, could not find that the printed 


exclusion bearing on winter quarters 
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was deprived of meaning by the type- 
written portion Newfoundland Amer- 
ican Insurance Company, Ltd. v. Suesz, 
Hagen Brothers Circus. United 
States Court of Appeals for the Tenth 
\pril 9, 1961. 10 Fir 


Cases 857. 


d b.a 
Circuit. AND 
CASUALTY 


LIFE 

| LIFE INSURANCE REPORTS 
| Summaries of Selected Decisions 
CCH 


Recently Reported by 


Double Indemnity— 
Assault and Felony Exclusion 


The trial court did not err when it 
charged the jury that, even if it should 
find that the decedent insured was 
intoxicated, negligent or violating the 
law when he was killed in an auto col- 
lision, it should not debar recovery 
under the insurer's assault and felony 
exclusion. Georgia. 


In this court of appeals action, the 
defendant insurer sought to avoid the 
judgment of the trial court awarding 
double indemnity to the plaintiff bene- 
upon the 


insured’s life allowed double recovery 


ficiary The policy issued 
for death (1) resulting directly, inde 
pendently and exclusively of all other 
causes from bodily injury effected 
through accidental and violent means; 
(2) which injury was evidenced by a 
the 
the body, except in the case of drown- 
injury revealed by 
autopsy ; death 
within 90 days after the date of the 
injury. Accidental death 
risk assumed if it resulted directly or 
indirectly “(e) from commission of an 


visible contusion on exterior of 


ing or internal 


(3) such occurring 


Was not a 


assault or felony by the insured... .” 

The instructed at trial 
that, as a matter of law, the plaintiff 
had the burden of establish- 
ing by a preponderance of the evi- 
dence that her husband's death had 
resulted directly and exclusively from 


jury was 


carried 


injuries sustained through accidental, 
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external and violent means. Taking 
exception, the defendant maintained 
that the cause of death was an issue 
of fact, namely, as to the 
death had caused 


by the insured’s voluntary consump 


whether 
been accidental or 
tion of an excessive amount of alco 
holic beverages. 

The present court could not agree 
that an fact 
because of the following compelling 

the admitted the 
was not that it re 
automobile 


issue of was involved 


points: defendant 
death 
sulted 
collist mn 


suicidal, 
the 
evidenced by a 
the 
back 


solely from 


and was 
there was evidence that 
insured had 
trouble; the 


wound; 
suffered severe 


insured was driving a 
himself had 


the insured 


second-hand car that he 
driven over 60,000 miles; 
was on his to a meeting in the 


line of his employ; 


way 
the only eyewit 


ness had seen nothing unusual in the 


the evi 
dence that the insured had consumed 
drink 
inconclusive as to his alleged drunken 
the death 
death to be the result of an accident; 


insured’s handling of his car; 


four ounces of alcoholic was 


ness; certificate showed 


and finally, the policy at issue did not 


covering intoxi 
the 
was speeding), negligence or 
trial 
court’s judgment, affirmed here, that 


contain exclusions 


cation, violation of law (the in 
sured 
assumption of risk. It was the 
the plaintiff had made out a prima 
facie case of death by accident, leay 
ing the burden on the defendant of 
proving that the risk was excluded. 

This the defendant attempted to 
do, alleging that the insured had 
committed an assault and felony upon 
the the other car, 
both dead in the crash. The present 


two occupants of 


court approved the jury’s verdict de- 
feating the contention. “In 
think the trial 
dence here, would have been author 
ized 


fact we 
court, under the evi 
matter of law, 
that [the insured’s] death did not re- 
sult 


to resolve. as a 


‘from commission of assault or 


felony’ as contemplated by the policy. 


Life, Health—Accident 


We are of the opinion that the words 
‘assault and felony’ as used in the 
policy sub judice refers not to a simple 
but to 
would 


or technical assault or felony, 
such an assault or felony as 
have justified the victims of such as- 
sault or felony in taking the life of 
insured for committing same x 
the 
the elements of negli 
the 
merely factors and not determiners in 


This being the case, court’s in- 
struction that 
gence or violation of law were 
the cause of death was not in 


Judgment 


error. 
condi 
tion that the plaintiff remit an award 


was affirmed on 


for attorneys’ fees, 
bad 


Union 


there being no 
faith in the defend 
Central Life In 
mmpany Vv Cofer. Georgia 
Court of Appeals. February 20, 1961. 
+ Lire C 1501. 


evidence of 
ant’s appeal. 
surance Ci 


ASES (2d) 


Accidental Head Injury— 
Latent Infirmity Activated 

According to this decision of the New 

Jersey Supreme Court, the insured suf- 

fered disability from accidental means 

whether the accident itself disabled 
him or activated a latent disease or 
infirmity which disabled him. 

In 1952 the plaintiff, then 48 years 
of age, acquired a policy of accident 
insurance from the defendant insurer, 
indicating in his application that he 
was in good health and employed as 
a carpenter. The policy provided for 
monthly indemnities “against loss re 
sulting directly and independently of 
all other causes from accidental bodily 
injuries.” In a later section captioned 
“Reduction and Exceptions,” it 
set forth that the 
cover “disability or other loss result 
ing from or 


was 
insurance did not 


contributed to by 


any 
disease or ailment 

On August 19, 1957, a Monday, the 
insured was accidentally struck in the 
board. 
the re 
mainder of the week but was disabled 
thereafter by severe tremors in the 
right arm and leg and the whole right 
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forehead by a “two-by-four” 


He continued at work for 





side. After a few inconclusive con- 
sultations with his physicians, the in 
jured man was examined by a specialist 
in neurology, neuropsychiatry and 
neurosurgery. \fter several examina 
tions the specialist resolved, and later 
testified, that he was dealing with “a 
conversion hysteria secondary to the 
The doctor stated at trial 


found nothing to indicate 


accident.” 

that he had 
that the 
any disease at the time of the accident 


insured was suttering from 


and that, in his opinion, the accident 
precipitated the psychic illness which 
totally insured. 


ensued, disabling the 


The defendant insurer resisted the 
claim with its own 
a neuropsychiatrist, who examined the 


medical witness, 


plaintiff once, for the purposes of 
testifying. This 
that the plaintiff probably had “a pre 


witness concluded 


Parkinson's disease before 


Although 


existing 


the accident.” there was 


no suggestion in the plaintiff’s medical 


history before the injury of any of 
the symptoms of Parkinson’s disease, 
the defendant's specialist noted that the 
disease is an insidious one, sometimes 
hardly perceptible until activated by 
a trauma. 

The trial judge approved the de 
fendant’s theory, describing the plain 
tiff specialist’s diagnosis of conversion 
hysteria as “a psychiatric conjecture.” 
He decided that the plaintitf had not 
carried the burden of proof and, answer- 
ing an inquiry by the plaintiff's counsel, 
made the added finding that “the plain 
tiff was suffering from Parkinson’s dis 
ease at the time of the occurrence and 
that it form.” The 
appellate division affirmed judgment 


was a chroni 
for the defendant, and the present su 
preme court reversed. 

Reading the record with the liberal 
construction by the 
weight of authority, the court found 
that, regardless of which medical 
theory prevailed, the plaintiti’s dis 
ability was caused solely and proxi 


recommended 


mately by the accidental blow to the 


head. Among cases in point, the court 
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cited Mahon v. American Casualty Com 
pany of Reading, 4 Life Cases (2d) 
1368, 65 N. J. Super. (reported in Txt 
INSURANCE LAW JoURNAL for April, 
1961, at page 275), in which the plain 
tilts 
sulted in symptoms of a neurological 


collision with a schoolmate re 


pathology. An revealed 
that the boy had a 
normality of the brain, dormant until 
the accident. Nonetheless, the court 
there ruled that the accident was the 


Operation 
congenital ab 


direct, efficient and predominating 
cause of the plaintiff's debility. 

To the present court the existence 
of the exclusion little 


significance in context with the primary 


clause was of 


provision limiting loss 

from accidental bodily injury. 
“When the 

policy 


coverage to 
Company issued its 
to [the insured] it 
knew that, although he was then in 
good health, he could and presumably 
would keep the policy in force until 
that in the course of 


accident 


he was 65 and 
time he would undoubtedly be sub 
jected to bodily conditions and diseases 
If the 
terms of the policy were read literally, 


incident to the aging process. 


the policy would be of little value to 
him since disability or death resulting 
from accidental injury would in all 
probability be in 
tributed to by the infirmities of age.” 
Kievit v. Loyal Protective Life In 
surance Company, Etc. New Jersey 
\pril 10, 1961. 4 
1537. (For opinion 
LIFE 


some sense Con 


Supreme Court. 
Lire Cases (2d) 
of the Superior Court, see 4 
Cases (2d) 1348.) 


Misrepresentations on Application— 
Intent to Deceive Unproved 
An insurer's contention that knowledge 
of the falsity of the answers to an in- 
surance application constitutes an in- 
tent to deceive was without merit and 
could not prevail as a matter of law 
against a verdict for the beneficiary. 
Massachusetts. 
The defendant issued a policy of life 
insurance to the decedent on April 10, 
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1957. On May 8 of that year, the 
insured died of a ruptured intracranial 
aneurysm. 

insurer affirmed that 
the insured the application 
filled out in March 18 
completed on March 24, falsely repre 


The defendant 
had, in 
part on and 
sented that his occupation was “Man 
ager-Office,” that he had 
sulted or been treated by a physician for 


never con 


or mental such 


that 


nervous symptoms, 


he had 


electrocardiograms 


as headaches, never had 
any X rays or 
taken, and _ that 
prior to the date of application he had 


during the five years 


not consulted or been treated or 


examined by any physician or con 
fined in any hospital 

The plaintiff, widow and beneficiary 
of the insured, testified that on Febru 
ary 20, 1957, 


plained of headache and nausea, that 


the decedent had com 
a physician was called to the home 
and examined the insured, prescribing 
liquids and rest, that on March 5 the 
plaintiff asked the doctor to have her 
husband admitted to the hospital for 
a checkup because he he had suffered 
a serious head injury in 1948 and had 
not had a checkup since then, and that 
the insured was so admitted. The 
physician testified that the insured 
had complained of severe intermittent 
frontal headaches and that his blood 
pressure high. While at the 
hospital, the insured underwent tests 
electrocardio 
the headaches 
The 
collapsed in his home on 


1957, 


Was 


including X and 


The 


discovered. 


rays 
grams. cause of 
insured 


\pril 22, 


and was taken to the hospital 


was not 


where a neurosurgeon’ diagnosed 


cerebral aneurysm, An operation was 
performed on May 6 and, on May 8, 
the patient died. 

The plaintiff averred that the in 
sured signed the disputed application 
in blank; that he supplied the defend- 
ant’s examining physician with truth 
and that the physician 
variance 


ful answers; 
recorded false 
with those given orally by the insured. 


answers at 


Life, Health—Accident 


Following a verdict for the plaintiff, 
the defendant carried the appeal to 
the court, 
exception to 


present supreme taking 
the 
dence, to the denial of 
directed verdict, to the failure to give 


instructions and to portions 


admission of evi 
motion for a 
certain 
of the charge. 

The motion for directed verdict was 
based upon an assertion that 
tract the 
because, by the 


no con 


existed between defendant 
the 


plaintiff's own evidence, the answers 


and decedent 
in the application were not those of 
the 


being 


before 
distin 


were signed 
This court 


and 
filled in. 


insured 


guished the application at issue from 
reinstatement of 
truthful 

are a condition precedent to recovery. 


those for 


lapsed 


policies, in which answers 


\nswers to questions in original ap 


plications for insurance are not of 
this kind, 
contrary, they are merely representa 
‘TB]y holding 
that no insurance contract exists when 


the court declared; on the 


tions or warranties. 
an agent or examining physician alters 
answers truthfully given would place 
an applicant who acts honestly in a worse 
position than an applicant who know 
ingly supplies untruthful answers to 
the 
company 


questions in an application. In 
latter insurance 


must prove an affirmative defense that 


case an 


the misrepresentations were made with 
an actual intent to deceive or that the 
matters misrepresented increased the 


risk of loss.” 


The intent to deceive was not effec 
tively proved in this case by the de 
fendant’s that 
were made with the knowledge of the 
insured. This argument not 
ignores the plaintiff's contention that 
the insured did not make the repre 
sentations recorded, but it also ‘“‘un- 
duly limits the burden of the affirmative 
defense of the defendant by necessitat 
ing only proof of falsity in a matter 
the truth of which to the 
applicant and does not require proof 
of actual intent to deceive.” 


avowal false answers 


only 


is known 
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Other exceptions treated and re- 
jected, the court affirmed the verdict 
for the plaintiff.—Sullivan v. John Han 
cock Mutual Life Insurance Company. 
Massachusetts Supreme Judicial Court. 
May 18, 1959. 5 Lire Cases (2d) 53. 


PRODUCT LIABILITY 


Summaries of Selected Decisions 
Reported in This Field 


Plumber Blinded by Caustic Soda— 
Contributory Negligence 


A verdict favoring the victim of burns 
from an erupting drain abstergent was 
reversed for error in failing to instruct 
on the question of contributory negli- 
gence in the plaintiff's consideration 
of the label, independent of the label's 
language. Missouri. 


\ppeal was taken by the defendant, 
manufacturer of a caustic drain cleaner, 
from a verdict of $116,349.61 for the 
plaintiff's the 
was 


injuries while using 
product. The 
rendered by the 


Court. 


present opinion 


Missouri Supreme 


The plaintiff, nearly 45 years of age 
at the time of the accident, had been 
a journeyman plumber for three years. 
All of skill 
acquired experience. 
On 


his knowledge and was 
from practical 

February 22, 1955, the plaintiff 
and an apprentice were called to open 
a drain in the basement of the grade 
school Belnap, Illinois. 


They 


building at 
first had 
operated auger, which hit something 
that felt or sounded like metal, about 
feet Next they tried 
water pressure by affixing a plug and 
hose to the three-inch pipe and con- 
necting it with the building’s water 


recourse to a crank 


three down. 


The plug was a metal device 
with a hard-rubber expanding gasket 
which could be tightened by a thumb 


system. 


screw. The water pressure, something 
between 18 and 40 pounds per square 
inch, did not the plug, but 
neither did it open the drain. 
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force 


At this point the plaintiff directed 
his apprentice to bring a can of the 
defendant's product from the truck. 
While he was gone, the plaintiff removed 
the plug and dipped out the water toa 
level about eight inches from the top. 
When the apprentice returned, the 
plaintiff poured the 
cleaner, 20 ounces, into the drain, in- 


entire can of 
serted the plug and tightened it with 
a pliers “fairly tight,” but not as tight 
as for the water experiment. He testi- 
fied that he capped the drain to keep 
the disagreeable odor out of the room, 
and he specifically denied using pres- 
the defendant's product. 
Two minutes or so later, the plaintiff 


sure with 
saw a few bubbles around the edge of 
the plug; he 
his left hand on the plug, and reached 
toward the wing nut with his pliers 
to tighten it 
something to do.” 


squatted down, placed 


“more or less to have 
There was a sound 
like a “shot-gun,” the plug blew out, 
and the pipe’s caustic contents spewed 
across the plaintiff's eves and face. 
The apprentice, unhurt, 
flushed the plaintiff’s face with vinegar 


relatively 


and promptly brought help, but ulti 
mately the result was the plaintiff's 
total blindness. 


The defendant's product consisted 
of caustic soda (sodium hydroxide), 
sodium nitrate, an alloy of aluminum 
and zinc, and casein (a milky base). 
Mixed with water, the aluminum re- 
acts with the sodium hydroxide and 
produces hydrogen gas; some of the 
gas reacts with the sodium nitrate to 
form ammonium gas. A temperature 
of 180 to 212 


created in the process. 


degrees is normally 
Considerable 
testimony was given, without conclu 
sive force, as to the pressure gener- 
ated by the compound. The plaintiff 
had been using the product for at 
least three years, but never more than 
one tablespoonful at a time, and never 
in a capped drain, as on this occasion. 

Directions printed on the can ap- 
columns: the word 
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“POISON” in very large black char 
acters, and further on, in the smallest 
type used: 


... If obstruction is further away, 
more [of the cleaner] is required to 
properly chemicalize the additional 
water; approximately one can_ to 
every three feet of water that is be 
Do not 
plug or close opening and stand away 


tween opening and stoppage. 


far enough so effervescent mixture will 
not touch person or clothing.” 


The plaintiff's case was submitted 
solely on the theory that the defend- 
ant did not adequately advise and 
warn the plaintiff of the dangers in- 
herent in the product. The injured 
man had the label more than 
once; he had read the word “do not 
plug 
struction 


read 


he took as an in 
the 
product and not as a warning of its 
pressurizing properties. He did not 
recall when he had last read 
directions, and, on the day he installed 
the plug, “I never really thought of it 

He had never used a plug with 
a drain solvent before. 


which 


for the efficient use of 


these 


The defendant first urged error in 
the trial court’s refusal to direct the 
verdict, alleging that (1) the label 
was adequate and no negligence was 
demonstrated; (2) the plaintiff was 
contributorily negligent as a matter 
of law; (3) the sole proximate cause 
of the injury was the plaintiff's failure 
to recall the 
given; and (4) the plaintiff failed to 


allege his own due care, as required 


and follow warnings 


by the substantive law of Illinois, 


controlling in the action. 


The present court determined that 
the plaintiff had a submissible case 
for negligence, that the product was 
inherently dangerous when combined 
with water, and that the plaintiff was 
not adequately warned merely by the 
fact that he was a licensed plumber. 
“There was not sufficient in his gen- 
background and 


eral experience to 


Product Liability 


establish his knowledge independent 
of the label, as a matter of law.” As 
to proximate cause: 


“Plaintift’s own acts, in order to bar 
recovery as a superseding and inter 
vening cause, must have been negli- 
gent acts. If defendant was guilty of 
negligence (and we have held this to 
be a fact question) and if that negli 
gence concurred substantially in caus 
ing the result, it may not be absolved 
unless plaintiff was negligent.” The 
court remanded the cause for a new 
trial, however, because of error in the 
instructions: “No instruction was given 
here dealing with the question of con- 
tributory negligence in the plaintiff’s 
consideration of the label; the jury 
was not even required to find that he 
had 7 Ross 
Vanufacturing Company 
preme Court. 
NEGLIGENCE 


read it Bean v. 
Missouri Su- 
February 13, 1961. 12 

Cases (2d) 381. (For 

opinion, see 11 NEGLIGENCI 

(2d) 172, reported in THe 

INSURANCE LAW JoURNAL for August, 

1960. ) 


prior 
CASES 


Defective Meat Grinder— 
Manufacturer’s Motion Denied 


Motions for judgment n. o. v. or a new 
trial were denied a second time to the 
manufacturer of a meat grinder which 
a jury found to be negligently designed 
so as to constitute a proximate cause 
of the plaintiff's injuries. Eastern Dis- 
trict of Pennsylvania. 


This case, an action for personal 


injury by the plaintiff against his 
employer and the manufacturer of a 
grinding machine, the instrumentality 
of the injury, was tried before in the 
district court (11 NEGLIGENCE C 
(2d) 901; see THE INSURANCE Law 
JouRNAL for December, 1960, page 
839). At that time, the jury found for 
the plaintiff and the defendant manu 


ASES 


facturer moved for judgment 1.0.v 
or, in the new trial. 
Judgment the 
dict was not allowed, but the motion 
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alternative, a 


notwithstanding ver- 





for a new trial was granted for the 
reason that the plaintiff's expert wit- 
ness was not qualified to testify. 


motions of both 
defendants were denied and the judg- 
ment of the jury that the negligence 
of both constituted a proximate cause 


In this decision, 


of the injury was affirmed. 


The defendant manufacturer moved 
for judgment v.0.v., taking the posi- 
tion that any negligence on its part 
in designing the machine could not 
render it liable because the grinder 
was not being used for the purpose 
for which it was intended, the guard 
for the grinding gear having been 
removed by the plaintiff's employer. 
The defendant also urged that, since 
the jury had returned a verdict against 
the employer, it must necessarily have 
found that the latter’s negligence was 
the proximate cause of the injury. 
The court agreed with that finding 
but indicated that the jury was en- 
titled to find both at fault. Referring 
to Section 28.10 of The Law of Torts 
by Harper and James, the court con- 
firmed that “if negligent design creates 
unreasonable risk of harm to the 
plaintiff, the manufacturer’s liability 
to the plaintiff is generally not cut 
off by an intervening act—in this case 
the removal of the guard from the 
grinder by the third-party defendant 

even though that intervening act was 
negligent and no harm would have come 
to the plaintiff without it, providing 
such intervening act was foreseeable.” 
By its verdict the jury found that the 
injury was foreseeable as to the manu- 
facturer, and judgment 


n.O.U Was 


denied. 


Motion for a new trial was grounded 
on alleged error in the instructions 


to the jury concerning statutory law, 


specifically, the regulations of the 
General Safety Law which were ad- 
vanced on behalf of the plaintiff at 
trial. It was shown that the defend- 
ant’s grinder did not comply with 
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the canons of safe design and, accord- 
ing to the director of the Bureau of 
Industrial Standards, should have fea- 
tured one or more of three safety 
devices known to the industry. The 
jury was charged that it might con- 
sider the regulations of the industry 
factor in its deliberations as to 


asa 


negligence. 


Counsel for the manufacturer pro- 
tested that the construction and ap- 
plication of statutory law is for the 
court and not the jury. To this the 
court replied that it was not dealing 
with the statute or a 
case of “negligence per se,” and had 
clearly indicated as much to the jury. 
Motions of the manufacturer 
similar motions of the 
defendant employer were likewise 
denied.—Smith v. Hobart Manufactur- 
ing Company v. Holiday Frosted Food 
Company. United States District Court 
for the Eastern District of Pennsyl- 
vania. May 22, 1961. 12 NEGLIGENCE 
Cases (2d) 1240. 


violation of a 


were 


denied, and 


Cola Bottle Explodes— 
No Suit Against Retailer 


An action to fix liability on the retailer 
of a bottle of cola which exploded in 
the purchaser’s home causing personal 
injury was not available on a theory 
of breach of implied warranty. North 
Carolina. 


This suit, unlike others involving 
exploding bottles, was brought against 
the retailer, for breach of implied war- 
ranty of The plaintiff pur- 
chased a carton of six bottles of cola 


fitness. 


at the defendant’s grocery store, drove 
the four miles to her home and placed 
the carton in the kitchen about three 
feet from the stove. The weather was 
cold, and the plaintiff maintained an 
oil heater in the kitchen. The tem- 
perature in the home was kept between 
70 and 75 degrees. The following morn- 
ing, the plaintiff was wiping dust 
from the bottles with a cloth before 
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placing them in the refrigerator. The 
second or third bottle exploded in her 
hand, and a piece of glass cut her 
face, causing a painful and, ultimately, 
disfiguring wound. 


The plaintiff was nonsuited in the 
trial court and pressed the appeal to 
the present North Carolina Supreme 
Court. This court observed that, while 
a warranty of fitness does attach to 
the manufacture and packing of food 
and drink, such warranty extends no 
further than the parties to the con 
tract of sale. However, “[r]esearch 
has not disclosed any case in which 
this Court has extended the implied 
warranty of fitness to a container in 
which the product the 
The wisdom of extending 
implied warranty beyond the present 


the 


comes from 


producer. 
limit recognized by Court is at 
least debatable.” 


In light of the fact that the bottle 
had been in the plaintiff's possession 
for about 18 hours, in varying tem 
peratures, and that it gave way while 
the plaintiff was rubbing it with a 
cloth the thought, a 


created, court 


legitimate inference that an increase 


in pressure caused the explosion. This 
pressure was a risk as well known to 
the plaintiff as to the defendant. The 
court distinguished: 


“When a customer buys food or 
beverage there is an implied warranty 
that it is not dangerous to health. 
Only the evil effect after dis 
closes the danger. Then it is too late 
to take precautionary measures. On 
the other hand, the danger that a 
bottle filled Cola 
under pressure may explode is ob- 
vious. The purchaser buys with knowl 


use 


glass with Coca 


edge and must deal with it accordingly, 
We hold that under the facts of this 
case implied warranty did not attach 
to the sale.”’—Prince v. Smith et al., 
d.b.a.. S & W Food Center. North 
Carolina Supreme Court. May 18, 
1961. 12 NEGLIGENCE Cases (2d) 1238. 


Product Liability 


Breach of Warranty— 
Privity Not Required 


The New York Court of Appeals al- 
lowed recovery from a retailer to a 
child injured by a defective food prod- 
uct purchased by her father with the 
judgment that, as to food and house- 
hold goods, the presumption should be 
that the purchase was made for all the 
members of the household. 


The infant plaintiff and her father 
sued the defendant retail food dealer 
for breach of warranties of fitness and 
wholesomeness in the sale of a can of 
The unfit, it 
alleged, because it contained pieces of 


salmon. fish was was 
sharp metal which injured the child's 


teeth and mouth. 


The trial court approved recovery 
on the warranty theory and aligned 
itself with what it discerned as a 
prevalent trend. The Appellate Divi- 
did not see its 
sustain a warranty without 
privity, and it dismissed the child’s 
action. 

The present New York 
\ppeals read the difficulty 
the applicable 
whether or 


sion, however, way 


clear to 


Court of 

“not in 
rule but in 
not 


Those cases extending the war 


finding 
deciding 
Hee 


ranty on a theory of agency were not 


to change 


apposite to the case at bar, because 
a dependent child is not a contracting 
party. The court granted that “the 
injustice of 
child non-privity seems 
too plain for argument.” It took note 
of the 20 states which had abolished 
the requirement of privity in food 
cases, and the New York legislature’s 


denying damages to a 
because of 


failure to do so despite repeated rec 
ommendation from the revision com 
mittee. The trend 
trial court genuine and 
pelling. The court concluded: 


remarked by the 


Was com 


“So convincing a showing of injus 
tice and impracticality calls upon us 
to move 


but we should be cautious 


and take one step at a time. To de- 
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should 


action 


cide the before us, we 
hold that the 


should not have been dismissed solely 


Case 
infant’s cause of 
on the ground that the food was pur 
chased not by the child but by the 
child's Today when so much 
of our 


father. 
food is bought in packages it 
is not just or sensible to confine the 
warranty’s protection to the individual 
\t least as to food and house- 


should 


buyer. 
hold goods, the presumption 
be that the purchase was made for 


all the members of the household.” 
The infant’s recovery was reinstated 


and judgment affirmed, with costs to 
the plaintiffs. 


Justice Froessel concurred with 
Chief Justice Desmond’s opinion, but 
the facts of the 


only as limited to 


instant case: 
think 


that 
must be left to the Legislature. There 


much 
should be 


“However one may 


liability broadened, 
are two sides to the problem before 
them is the plight of 
It is just as unfair to hold 
retail 


us—and one of 
the seller. 
liable a groceryman, as here, 
who is innocent of any negligence or 
wrong, on the theory of breach of 
warranty, for some defect in a canned 
product as it is to deny relief 
to one who has no relationship to the 
\s Justice Steuer 


aptly observed at the Appellate Term, 


contract 


‘|I]t may be odd that the purchaser 
can recover while others can not, but 
it is odder still that one without fault 
Greenberg et al 
York Court of 
1961. 12 NEGLI 


has to pay at all.’” 
v. Le New 
\ppeals. March 2, 


GENCE CAsEs (2d) 683. 


wens et al 


Short Shorts: 


Louisiana 
wife 


The plaintiff, his 
the foodstuffs), 
and their two minor children all suf 


(purchaser of 


fered food poisoning as a result of 
eating the canned peas sold by the 
defendant The petitioners 
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grocery. 


alleged that the defendant impliedly 
warranted that the products were fit 
for human consumption and breached 


that warrant. 


The 


was disallowed at trial and on appeal 


action for breach of contract 
to the present court ol appeals, since 
in Louisiana a retailer cannot be held 
liable for warranty as to the whole 
someness of products in sealed con 
Lesher et al. v. Great Atlantic 

Tea Company Louisiana 


\ppeal. May 15, 1961. 


tainers. 
c& Pacific 
Court of 


Maine... The plaintiff in this case 


purchased a sealed plastic bag of 
the self- 
service supermarket. Glass imbedded 
the frankfurters 


damage to the plaintiff's mouth, tongue 


frankfurters at defendant’s 


in one of caused 
and throat. The Maine Supreme Judi- 
ont x _ ™ 

cial Court ruled: 


instant case for the first 
the Sales Act we have 
the problem of the sealed container 
presented to us. 


“In the 


time since 


“Vast changes have taken place in 
the manufacture 
food products since the dining car 
case of 1912. The purchase of food 


and distribution of 


in a can, jar, package, or sealed bag 
under trade 
Inspection of 


brand or name is com 


monplace. such 
products which will uncover the de 
fect 
possible as a practical matter 


within the container is im- 
until 
at least the container is opened, or 
in many instances, as here, until the 


product is eaten.” 


\ct, 


warranties in 


the Uniform Sales 
implied 


the sale of sealed food products “ended 


However, 
establishing 
our ‘sealed container’ rule at common 


law.” Exceptions were sustained 
for the plaintiff, with the ruling that 
he was entitled to take his cause to 
the jury.—Sam v. Ezy-Way Food 
Liner Company. Maine Supreme 
Judicial Court. January 19, 1961. 12 


NEGLIGENCE CASEs (2d) 1044. 
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Credit Insurance Regulation 
Superintendent Thacher of New 
York released this regulation on May 
16, 1961, providing certain safeguards 
in the forms and rates of credit life 
insurance and credit and 
health insurance. With 
tion that the 


creditor has brought about a number 


accident 
the observa 
“superior position of the 


of undesirable practices in some in 
stances,” Superintendent Thacher pro 
the 


this area of 


which will 


in the 


mulgated standards 


govern insurance 
future. 

\mong the provisions of the new 
Number 27A, is a 


“choice of insurer” section, providing 


law, Regulation 
that when an individual policy of life 
or health insurance is required by the 
creditor, “the debtor shall the 
option, upon notice to the creditor, 


have 


of furnishing existing policies of in 
surance, or procuring and furnishing 


new policies of insurance, owned or 


controlled by 
insurer authorized 
not less than the indebtedness 


him and issued by any 


for an amount 


The policies, certificates, applica 
tions and other documents pertaining 
to credit well as pre 
mium rates and identifiable charges 


therefor, are to be filed with the Super 


Insurance, as 


State Department Rulings 


intendent for approval before they 


be used. However, an individual 
life 
conjunction with a real estate mort 


shall be 


may 


policy of insurance written in 


loan deemed 
the 
and 


exempt 


AY 
Lage 


from “choice of insurer” guar 


antee considered prima_ facie 


in compliance with the filing, approval 
and other requirements of the ruling. 


Credit insurance which provides 


benefits differing in kind or character 
from the three prescribed forms will 
the 


be judged to be in violation of 


[Insurance Code. The three forms are: 


(1) Individual policies of credit life 


insurance issued to debtors on the 


term plan. 
2 life 


plan 


policies of credit 


the 


(2) Group 


insurance issued on term 


which may include disability benefits 


commonly described as “waiver of 


premiums” or “extended death bene 
fit,’ provided such additional benefits 
do not carry additional charges to the 
(This 


preclude the continued 


debtor. subsection does not 
issuance of 
other types ot disability benefits on 


New 


policy of credit life insurance 


debtors in York under a group 
deliv 
ered outside the state as in force prior 


to the effective date of this regulation. ) 
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credit 
and health insurance issued 


(3) Individual policies of 
accident 
to debtors and group policies of acci- 
health 


creditors, in 


dent and insurance issued to 


either case on a term 
“(a) [i]n connection 


than 


plan providing: 
with 


loans repayable in less 
eighteen monthly installments, bene 
fits payable after the fourteenth day 
of disability due to accident and retro 
such dis 


with 


active to the first day ot 
ability; (b) [i]n connection 
loans repayable in eighteen or more 
monthly installments, benefits payable 
the following three 
(i) [a]fter the fourteenth day 


on any one of 
plans 
of disability due to sickness or acci 
dent and retroactive to the first day 
disability, [al|fter the 
of disability due to 


of such (11) 
fourteenth day 
sickness or accident, and (iii) [a]fter 
the thirtieth day of disability due to 
sickness or accident’; and (c) under 
an approved plan in connection with 
loans repayable in 60 or more monthly 
installments, benefits payable after the 
ninetieth day of disability. 
Notwithstanding 
it was stipulated that an insurer may 
issue to debtors, under a plan approved 
by the individual 
policies of insurance on 
plans other than term and individual 


policies of credit health and accident 


these provisions, 


Superintendent, 
credit life 


insurance on a plan other than as 
specified in the section above. 


Policy Content 


With regard to the content of polli- 
must set 
forth (1) the name and home address 


cies and certificates, each 
of the insurer, (2) the identity of the 
debtor by name or otherwise, (3) the 
amount and term of the 
which, in the case of group insurance, 
may be by description rather than by 
stated term and amount, (4) the 
amount of premium or identifiable 


charge to the debtor, (5) the circum- 


coverage 
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stances and formula under which 


refunds of premiums or identifiable 
charges are payable, and (6) a de 
scription of the.insurance coverage 
including any exceptions, limitations 
or restrictions, and in addition shall 
state that the benefits shall be paid 
to the creditor to reduce or extinguish 
any unpaid indebtedness to the credi 
tor, if there is surplus, that it 
shall be payable to the debtor or a 
beneficiary other than the creditor. 


\ later 


with 


any 


section of the regulation 
the 


credit insurance. It provides that the 


deals amount and term of 
initial amount of credit life insurance 
issued in connection with a specific 
loan or other credit transaction shall 
not exceed the indebtedness, and in 
shall the amount of such 


insurance on any person insured under 


no event 


a group policy of credit life insurance 
exceed $15,000. Where 
repayable in installments is secured 
by an individual or group policy of 
credit life the amount of 
insurance shall be written as decreas 
ing and _ shall the 
unpaid indebtedness on the date of 
death. The term of an _ individual 
policy of credit life or accident insur 
ance shall not extend than 15 
days beyond the scheduled maturity 
date of 


indebtedness 


insurance, 


term not exceed 


more 


the indebtedness. 


Hearing Planned 


Regulation Number 27A will be 
undergoing a continuing analysis by the 
Superin- 


Department of Insurance. 


tendent Thacher advises that on the 
basis of this reappraisal, the need for 
will be assessed, 
called at 


further amendment 


and thereafter a hearing 
which all those affected by the regu- 
lation as now amended, or as it may 
then be under prospective amend- 
ment, will have an opportunity to be 


heard. 
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State Legislation 


Automobile Insurance 

Senate Bill 
the New 

\ssigned Risk Plan, was 
\pril 14. The act pro 


authorized 


New Hampshire 
Number 26, 
Hampshire 
approved on 
that 
in the state, as a condition precedent 


relating to 


vides every insurer 
to the continuance of such authoriza 
tion, shall subscribe to the assigned 
risk plan in effect in the state under 
the dispensation of the commissioner. 
The act took effect 60 days after 


passage. 


Doing Business 


California . . . An Unauthorized 
Insurers False Advertising 


Act (Article 4.5, Chapter 4, 
Division 1 of the 


Pri CVSS 
Part 2, 
Insurance Code) 
provides for the expeditious service 
of process in cases of false advertis 
ing by an alien insurer. The issuance 
or delivery of insurance contracts to 
residents of the state, solicitation of 
applications, collection of premiums 
or other fees, or “any other transac 


tion of insurance business” by such 


insurers “is equivalent to and shall 


constitute an appointment by the in- 


surer of the commissioner... to be 


its true and lawful attorney, upon 


What the Legislators Are Doing 


whom may be served all statements 
of charges, notices and lawful proc- 


CSS «es 


If the commissioner decides to pro 
under 
Practice Act, a 
“Shall be 


ceed against an alien insurer 
the Unfair Trade 
the 


made by any deputy or employee of 


service of statement 
the Department of Insurance deliver 
ing to and leaving with the commis- 
sioner or some person in apparent 
charge of his office, two copies there 
of.” The must send 


one of these copies to the insurer by 


commissioner 
registered mail to execute the serv 
ice. The act was approved May 2 


Colorado Bill 
173 forbids the issuance of insurance, 


Senate Number 
excepting life insurance, by alien in 
surers upon persons and property in 
the the 
been approved in writing by an agent 


state “unless said risk has 


who is a resident of this state, regu 
larly commissioned and licensed to 
Colo 
rado, which agent shall countersign 


transact insurance business in 
all policies so issued and receive not 
less than five per cent of the entire 
premium paid, or 
twenty-five per cent of the total com- 
mission when paid, whichever amount 
The bill was approved 


thereon, when 


is lesser... 


April 24. 
oar 





Bill Number 


Insurers 


Senate 
Unauthorized 


Maine 
406, an 


Advertising 


False 
\ct conforming substan- 
tially with that passed in California, 


\pril 17. 


above, was approved 


Minnesota In the valuation of 
assets constituting 
of a life company, 


and 


the legal reserve 
“its estate, 
rated 


that the average annual income thereof 


real 
stocks, bonds shall be so 
shall not be less than three percent, 
and if any asset produces less it shall 
be rated at its value upon a three per- 
\mong the 
as available for the payment of 
computer or 
machine, provided 


cent basis.”’ assets al 
lowed 
losses is an electronic 
data processing 
that its original 
than $100,000 


the 


not less 


than 3 


cost Was 


nor more per 


the 


338 


assets ot 


Number 


admitted 
Bill 
was approved March 16 

Nebraska 


insurance shall maintain reserves suf 


cent ot 


company. House 


Every domestic title 


ficient for the payment of all claims 


of which the company has notice, in 
addition to which such title company 
shall 


in the following manner: 


establish a reinsurance reserve 


On title in 


insurance 


contract of 
title 
calendar 


te. each 


surance issued by a 


company during the year 
1961 and in each calendar year there 
after, there shall be reserved initially 
a sum equal to ten per cent of the 
original risk premium and fees charged 
for title policies, interim binders, and 
title (b) at 


the end of each calendar vear follow 


guaranty insurance; and 
ing the year in which the contracts 
were issued, there may be a reduction 
in the sum so reserved in the amount 
of one-twentieth of 

The Bill 


Number 618 were approved June 14. 


such sum.” 


provisions of Legislative 


New York.. \ tax of 2 per cent 
on all gross direct premiums will be 
assessed on foreign title insurers, this 
in addition to other 
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any taxes im 


posed for the authorization to trans- 
act New York. The 
amendment was approved April 6, 
effective January 1, 1962. 


business in 


Immunity 


Public Act Num- 
355 (Senate Bill Number 779) 
provides that municipality of 
the state, notwithstanding limitations 
charter, “shall pay on behalf 
paid or volunteer fireman of 
municipality all sums 
fireman 


Connecticut 
ber 
each 


of any 
of any 
which 
becomes obligated to 
for 
property, if 
was performing fire 


such 
such 
pay by reason of liability 
damages to 


the 


person or 
fireman 
duties and if such occurrence, acci- 
dent, injury or damage was not the 
result of wilful or wanton act 


The act was approved June 8. 


any 


Life Insurance 


California 
may be 


\ group life policy 
the trustee of a 
fund established by employer members 


issued to 


of a trade association and maintained 
by contributions of such members for 
the sole benefit of their employees, 
provided that the association (1) has 
been formed and continuously main 


ob- 


taining insurance and has existed for 


tained for purposes other than 


five years or more prior to issuance 
(2) is a statewide 
500 


years Or 


of the policy, or 


association with over members, 


in existence for ten more, 
consisting of employer members en- 
gaged in one of the manufacturing, 


fabricating or processing industries. 


It is required that the policy cover 
not less than 75 per cent of the eligi 
ble employees of at least 50 per cent 
of the the 
total number of lives insured exceeds 


employer members. If 
600, the policy need cover only 75 per 
cent of the employees of 25 per cent 
of the The act 
prov ed June 0. 


members, was ap 
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AN APPEAL for fair dealing between insur- 
ance companies and claimants’ attorneys, re- 
dounding to the benefit of both, will appear 
in a future issue. In view of the fact that 
today’s lawyer is not enjoying the economic 
increases his neighbors are, that, in fact, he 
is handling less work and paying greater over- 
head, it is imperative that he find some way 
of reducing expenses. At the same time, 
automobile insurers have been losing money 
on their liability policies. In his forceful and 
convincing article, the author proposes that an 
attitude of fair play, of reasonable demands 
and honestly evaluated offers, would go far 
toward improving the situation—and perhaps 
relieving the court congestion which plagues 
all concerned. 


° 


As IN PAST YEARS, the best papers pre- 
sented at the annual meeting of ihe Insurance 
Section of the American Bar Association will 
be published in THE INSURANCE LAW JOUR- 
NAL. The meeting, which will take place in 
St. Louis next month, always produces a 
variety of excellent discussions of topics im- 
portant to all insurance men. Look for them 
in coming issues. 
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Send for These Handy 
Desk Helps Today 


CCH PRODUCTS COMPANY 
4025 W. Peterson Ave. 
Chicago 46, IIl. 


Send us the quantities of CCH books indi- 
cated at prices quoted. (Remittance with 
order saves postage and packing charge.) 


Fill in 
Amt 
Explanation of Social Security Law (1339) 
Prices: 1 to 4 copie $2 ea.: 5-9. $1.80 ea 
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